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U.S. Customs Service 
Treasury Decision 


19 CFR Part 177 


(T.D. 88-78) 


TARIFF CLASSIFICATION OF WIRE ROPE WITH BECKET 
ATTACHMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final interpretative rule. 


SUMMARY: This document gives notice of a change in the tariff 
classification of wire rope with becket attachments or becket loops. 
This merchandise has previously been classified under the provision 
for wire ropes, cable or cordage fitted with hooks, swivels, clamps, 
clips, thimbles, sockets or other fittings in item 642.20, Tariff Sched- 
ules of the United States (TSUS). Merchandise classifiable under 
that item is dutiable at the column 1 rate of 5.7 percent ad valorem, 
but is not subject to any import restrictions under voluntary re- 
straint arrangements (VRA’s). The heavy-duty type of rope general- 
ly involved in this matter will now be classified under the provision 
for steel rope not fitted with fittings in item 642.16, TSUS, which 
requires a column 1 rate of duty of 4 percent ad valorem. If of stain- 
less steel, the rope will now be dutiable at the rate of 4.4 percent ad 
valorem under item 642.14, TSUS. Merchandise classifiable under 
either item 642.14 or item 642.16 may not be imported without 
visas as required under VRA’s. The applicable VRA’s are agree- 
ments between the United States and such entities as the European 
Economic Community, Japan and the Republic of Korea under 
which exports of certain steel products to the United States are vol- 
untarily limited. Customs published a previous notice of proposed 
change in this matter requesting comments on the proposed reclas- 
sification and an appropriate effective date for any change. 


EFFECTIVE DATE: This decision will be effective as to merchan- 
dise entered, or withdrawn from warehouse, for consumption, on or 
after 30 days from the date of publication of this decision in the Cus- 
ToMs BULLETIN dated December 21, 1988. 
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FOR FURTHER INFORMATION CONTACT: James A. Seal, Gen- 
eral Classification Branch, Office of Regulations and Rulings (202) 
566-8181. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Customs received on behalf of an organization representing do- 
mestic steel wire rope producers a request that the Customs posi- 
tion concerning the tariff classification of wire rope with becket at- 
tachments or becket loops be reconsidered. It was claimed that this 
classification was not consistent with later Customs classification 
positions affecting steel cordage products, and that an analysis of 
import statistics suggested that the Customs classification in ques- 
tion was being abused as a means for avoiding limitations under ap- 
plicable voluntary restraint arrangements (VRA’s). The applicable 
VRA’s are agreements between the United States and certain steel 
producing countries, such as the Republic of South Korea, Japan 
and the European Economic Community, to voluntarily limit ex- 
ports to the United States of certain basic steel products identified 
by Tariff Schedules of the United States (TSUS) item numbers. In 
order to show compliance with the applicable restrictions, imports 
of the steel products are not entitled to admission into the United 
States unless accompanied by the necessary visa. Accordingly, Cus- 
toms published a notice in the Federal Register on October 1, 1987 
(52 FR 36789), that the classification in question was under review. 
The notice also requested public comment regarding the substantive 
considerations involving classification as well as comments concern- 
ing an appropriate effective date for any change in position. 

The merchandise affected by this document mainly consists of 
heavy-duty steel wire rope typically used as hoist, drag or similar 
lines in earthmoving or mining equipment or in other heavy-duty 
applications. Rope of this type generally must be attached to the 
equipment with which it is used by mechanical connections, rather 
than by preattached fittings (which are not a practical means for 
transferring full loads to and from the rope when placed in service). 
However, the rope is supplied with becket attachments or becket 
loops which provide a means for handling the rope. For example, a 
more flexible rope of smaller diameter and load capacity may be at- 
tached to the larger rope using beckets to guide it for the purpose of 
threading the larger rope through pulleys or otherwise positioning 
it before full load connections are made. 

In a letter dated November 1, 1974 (036046), Customs Headquar- 
ters ruled that wire rope with a pad eye welded to one end with a 
becket loop attached for use in a power shovel was classifiable 
under the provision for wire ropes, cables or cordage fitted with 
hooks, swivels, clamps, clips, thimbles, sockets or other fittings in 
item 642.20 TSUS. In apparent reliance on this precedent, New 
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York Customs Region ruling letters dated March 23, 1986 (808452), 
and May 28, 1986 (818700), held wire rope with becket loops to be 
similarly classifiable. None of these rulings, however, examined the 
scope of the involved provision. 

In the decision claimed to be inconsistent with that position, pro- 
test review decision dated April 23, 1984 (072959), Headquarters re- 
viewed the tariff status of 7-wire prestressed concrete strand in con- 
tinuous lengths of approximately 4,000 feet on reels. A cylinder 
with tapered center hole (chuck) was attached to each end of the 
strand. The chuck’s stated purpose was to prevent fraying of the 
ends and. to facilitate unreeling and handling of the strand during 
further processing. Customs rejected the protestant’s claim that the 
merchandise was properly classifiable under item 642.20 as wire 
rope fitted with fittings. In confirming that the provision for steel 
strand not fitted with fittings in item 642.11, TSUS represented the 
proper classification, Customs found that the chucks did not make 
the strand suitable for the use intended, and that they did not dedi- 
cate the strand to any particular use. Customs stated that the “fit- 
tings” within the meaning of the involved provisions were function- 
al attachments for articles which have an identifiable use. Head- 
quarters amplified that position in a letter dated August 16, 1984 
(072959), by stating that in the context of the involved provisions a 
“fitting” must make the strand fit or suitable for, or adapt it to the 
purpose intended, and that attachments which do not make the 
strand ready for final use do not “fit” the strand in a tariff sense. 

While merchandise classifiable under the provision for steel ropes 
fitted with fittings in item 642.20 is not subject to any VRA restric- 
tions, the merchandise is subject to a column 1 rate of duty of 5.7 
percent ad valorem. While changing the classification of merchan- 
dise to the provision for steel ropes not fitted with fittings in item 
642.16 TSUS, will make it subject to visa requirements under appli- 
cable VRA’s, the change also results in a reduction in the rate of 
duty to 4 percent ad valorem. For stainless steel wire cordage with- 
out fittings classifiable under item 642.14, TSUS, the rate of duty 
would be reduced to 4.4 percent ad valaorem. 

In response to the Customs Federal Register notice requesting 
comments on the change, a further submission was received on be- 
half of the same domestic producers initially requesting this review. 
In addition to further advocating the change, the comments also 
stated that the change should be made without further delay. Sub- 
missions were received from seven other commenters, all of which 
were opposed to the change, and which included comments on be- 
half of importers and from foreign industry representatives. 


ANALYSIS OF COMMENTS 


The main objection to the change was that the classification of 
the type of wire rope at issue with beckets as rope with fittings con- 
stituted a premise on which the applicable VRA’s were negotiated, 
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and that the change in classification will change the intended scope 
of VRA’s and represent a unilateral violation of negotiated quotas. 
Customs recognizes that the change may impact the quantitative 
levels under the respective VRA’s. However, Customs is equally cog- 
nizant of its obligations to properly classify and assess duty on mer- 
chandise in accordance with its condition as imported. 

A second objection was that various Customs rulings have classi- 
fied beckets as fittings, that they are so classified internationally, 
and that judicial precedent requires that beckets be classified as fit- 
tings. Customs has legal authority to modify or revoke rulings 
found to be in error, and, in fact, has a responsibility to do so. More- 
over, Oxford International Corp. v. United States, 68 Cust. Ct. 12, 
C.D. 4326 (1972), cited by a commenter in connection with this ob- 
jection, held that plastic covered lengths of wire cable fitted at ei- 
ther end with barrel and ferrule connectors, and used to transmit 
force in bicycle caliper brake systems, were fittings for item 642.20 
purposes because they served a connective and fastening purpose. 
We do not agree that this is authority for the similar classification 
of wire rope with beckets that do not assist the rope in performing 
its ultimate function. 

It was further commented that beckets are “fittings” both by 
common meaning and commercial usage, and that they are func- 
tional attachments which adapt or “fit” a rope for use as a drag line 
or hoist line on a particular piece of mining equipment, and that 
the temporary use of beckets does not negate their functional char- 
acteristics. However, the claim that beckets are within the common 
meaning of the term “fittings” is not supported by any lexicograph- 
ic references. Moreover, they do not “fit” wire rope for tariff pur- 
poses because they do not adapt the rope to the purpose for which it 
is intended. Their only purpose is to pull a wire rope into place on a 
particular piece of equipment or in a particular application. With 
respect to mining equipment, such as an excavator, the rope is fast- 
ened for full load transfer to the drum and bucket respectively, by a 
series of clamps and wedge sockets, to function as a hoist line, boom 
pendant, etc. Becket end preparations or attachments are facilitat- 
ing in nature, and do not enable the rope to transmit motion or per- 
form some other specific function. 

Another commenter stated beckets are custom-made attachments 
which dedicate heavy-duty ropes cut to lengths of over 500 feet for a 
specific end use, and that the ropes could not be used without them. 
It was further noted that ropes with beckets are ready to be in- 
stalled upon importation and require no post-importation process- 
ing. However, we do not agree that beckets dedicate wire rope to its 
specific end use. The fact that ropes may be custom-made and re- 
quire no post-importation processing is not dispositive. 

A further claim was that beckets are jusdem generis with the 
named exemplars, “hooks, swivels, clamps, clips, thimbles, sockets,” 
preceding the general term “other fittings” in the superior heading 
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to item 642.20. However, under the doctrine of ejusdem generis, we 
believe that beckets would be excluded from the general term “oth- 
er fittings.” The enumerated exemplars are end terminations, each 
with its own individual characteristic which will fit the needs of a 
given installation better than the others. Unlike beckets, these end 
terminations fit rope or cable for a particular ultimate purpose, 
which is their common feature not shared by beckets. 

With respect to the comment that a change in classification and 
consequent application of import restrictions should be made effec- 
tive immediately, the Customs Service in the past has delayed the 
effective date of changes in position which result in the imposition 
of a restriction which was not applicable under the previous posi- 
tion. The delays allow time for affected importers to readjust their 
business arrangements and avoid reliance on the previous position 
to their detriment. However, changes which result in reductions in 
rates of duty are generally made effective as to all entries which 
are open as of the date of the change and for which there has not 
been a final liquidation. In the instant matter, where the change 
has both an advantageous and disadvantageous result, these re- 
quirements are in conflict. Since both duty rate and VRA conse- 
quences are linked to the tariff classification of the merchandise, 
the single effective date chosen for any change must be one which 
best takes into account both the benefit and detriment of the 


change. 


DECISION 


After careful analysis of the comments submitted and further re- 
view of this matter, the previously proposed change in classification 
is adopted, and steel wire rope otherwise classifiable under the pro- 
visions of item 642.14 or item 642.16, TSUS, covering ropes without 
fittings, will. not be excluded from those provisions and classified 
under the provision for steel wire rope with fittings in item 642.20, 
TSUS, on the basis of the presence of beckets or becket loops. This 
change in classification and resulting reduction in rates of duty is 
effective as to merchandise entered, or withdrawn from warehouse, 
for consumption, on or after 30 days from the date of publication of 
this decision in the Customs BuLLeTIn dated December 21, 1988. Cus- 
toms previous decisions of November 1, 1974 (036046), March 23, 
1986 (808452) and May 28, 1986 (818700) are revoked and will no 
longer be followed. 
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DRAFTING INFORMATION 


The principal author of this document was James C. Hill, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, 
personnel from other offices participated in its development. 

WILLIAM VON Raa, 
Commissioner of Customs. 


Approved: November 8, 1988. 
SALVATORE R. MARTOCHE, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 6, 1988 (53 FR 49117)] 





U.S. Customs Service 
General Notice 


DUTIABILITY OF PRODUCTION EQUIPMENT AND MATERIAL 
IN FOREIGN TRADE ZONES; EFFECT OF COURT DECISION, 
RE CSD 82-103 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Revocation of ruling (CSD 82-103) notice. 
SUMMARY: This notice revokes a ruling issued as CSD 82-103. 


FOR FURTHER INFORMATION CONTACT: William A. Conrad, 
U.S. Customs Service, 1301 Constitution Avenue, N.W., Room 2215, 
Washington, D.C. 20229 (202/566-5856). 


SUPPLEMENTARY INFORMATION: The Court of International 
Trade, in Nissan Motor Mfg. Corp. U.S.A. v. U.S., CIT Slip. Op. 
88-108 (August 16, 1988) (appeal pending), raised the possibility 
that the Customs Service may have exceeded its authority under 
the Act of June 18, 1934, 48 Stat. 1000, as amended, (the Foreign 
Trade Zones Act), in allowing, under a ruling published as CSD 
82-103, foreign manufactured production machinery to be brought 
into a zone, free of duty, to be used as production machinery to 
make other articles. That ruling allowed a manufacturer to defer 
the payment of duty until the machinery was used. 

In addition, the ruling has caused operational difficulties with re- 
spect to proper classification and appraisement as a result of the 
duty deferment. 

For these reasons the ruling is revoked. 


Dated: November 30, 1988. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 








U.S. Customs Service 
Proposed Rulemaking 


19 CFR Part 101 


ORGANIZATION AND FUNCTIONS; PROPOSED CONSOLIDA- 
TION OF TAMPA, ST. PETERSBURG, AND PORT MANATEE, 
FLORIDA, FOR MARINE PURPOSES 


AGENCY U.S. Customs Service, Treasury. 
ACTION: Proposed limited consolidation of ports. 


SUMMARY: This document purposes to amend the Customs Regu- 
lations to consolidate the ports of entry of Tampa, St. Petersburg, 
and Port Manatee, Florida, for marine purposes only. If adopted, 
this change would enable Customs to obtain more efficient use of its 
personnel, facilities and resources. It would eliminate duplication of 
port functions and permit better control of staffing resources with- 
out impairing services to area businesses or the general public. 
Moreover, it would simplify vessel entry and clearance procedures 
and reduce expenses and paperwork for all parties involved, there- 
by enabling Customs to provide better and more economical service 
to carriers, importers, and the public. 

DATE: Comments must be received on or before February 10, 1988. 
ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to the Regulations and Disclosure Law Branch, U.S. Cus- 
toms Service, 1301 Constitution Avenue NW., Room 2119, Washing- 
ton, D.C. 20229 (202-566-8237). 

FOR FURTHER INFORMATION CONTACT: Joseph O’Gorman, 
Office of Inspection and Control, U.S. Customs Service, 1301 Consti- 
tution Avenue, NW., Washington, D.C. 20229 (202-566-9425). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


As part of a continuing program to obtain more efficient use of its 
personnel, facilities, and resources, and to continue to provide bet- 
ter service to carriers, importers, and the public, Customs proposes 
to consolidate the ports of entry of Tampa, St. Petersburg, and Port 
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Manatee, Florida, located in the Tampa, Florida, Customs district in 
the Southeast Customs Region, for marine purposes only. 

Because of the close proximity of the respective ports of entry in 
the Tampa Bay area, and the similar services performed, it was es- 
timated that the proposed consolidation would significantly reduce 
costs without impairing Customs ability to provide services to area 
businesses and to the general public. Customs believes that the pro- 
posed consolidation will result in a more economical and efficient 
use of its personnel and resources in carrying out the Customs 
mission. 

Under the present system, a vessel entering Tampa Bay and 
wishing to touch at more than one port must enter at the first port 
and obtain a permit to proceed to travel up the bay a short distance 
to the next port where it also must enter. This is an unnecessary 
documentation burden on both Customs and the vessel operators. 
Under the proposed consolidation, each of the ports, Tampa, St. Pe- 
tersburg, and Port Manatee, would retain its port code and geo- 
graphic limits. Although each port would retain its identity, the 3 
ports would be designated as a consolidated port in Tampa Bay for 
purposes of the vessel arrival, entry and clearance laws, which 
would benefit all the ports. It would not be necessary for vessels en- 
tering one of the consolidated ports to obtain a permit in order to 
proceed to another of the consolidated ports. The original vessel en- 
try documentation would describe the ports which the vessel intend- 
ed to touch and the cargo to be unladen at each location. In addi- 
tion, vessel entry could be filed either at the port for which the car- 
go is destined or at the Tampa District office. 

The 3 ports would be considered to be one port for the purposes of 

the navigation laws. All of the requirements prescribed by the navi- 
gation laws administered and enforced by Customs, such as report- 
ing the arrival and making formal entry of vessels arriving at the 
consolidated marine port from a foreign or another U.S. port (de- 
pending upon the vessel’s nationality) and obtaining a permit to 
proceed between the consolidated port and other U.S. ports, would 
have to be complied with, as is now the case in existing consolidated 
ports. 
It is anticipated that the proposed consolidation will also result in 
reducing penalties incurred under the navigation laws if carriers 
fail to enter and properly clear merchandise being shipped in a resi- 
due cargo movement within the consolidated marine port, and will 
reduce paperwork for carriers, importers, and Customs. 

If this proposal is adopted, there would be no change in the cur- 
rent geographic limits of each port. However, it will be necessary to 
amend the list of Customs regions, districts, and ports of entry set 
forth in § 101.3(b), to reflect the consolidation of these ports for the 
purposes of the navigation laws. 
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EXEcuTIVE ORDER 12291 


Because this proposal relates to the organization of Customs, it is 
not a regulation or rule subject to E.O. 12291. 


REGULATORY FLExipiLiry Act 


It is certified that the provisions of the Regulatory Flexibility Act 
relating to an initial and final regulatory flexibility analysis (5 
U.S.C. 603, 604), are not applicable to this proposal because it will 
not have a significant economic impact on a substantial number of 
small entities. 

Customs routinely establishes, expands, and consolidates Customs 
ports of entry throughout the U.S. to accommodate the volume of 
Customs-related activity in various parts of the country. Although 
the proposal may have a limited effect upon some small entities in 
the affected areas, it is not expected to be significant because 
changes in the Customs field organization in other areas have not 
had a significant economic impact upon a substantial number of 
small entities to the extent contemplated by the Act. Nor is it ex- 
pected to impose, or otherwise cause, a significant increase in the 
reporting, recordkeeping, or other compliance burdens on a sub- 
stantial number of small entities. 


Lists or SuBsEcts IN 19 CFR Part 101 


Customs duties and inspection, Exports, Imports, Organization 
and functions (Government agencies). 


PART 101—GENERAL PROVISIONS 


If the proposed consolidation of the ports of Tampa, St. Peters- 
burg, and Port Manatee, Florida, for the purposes of the navigation 
laws, is adopted, the list of Customs regions, districts, and ports of 
entry in § 101.3(b), Customs Regulations (19 CFR 101.3(b) ), will be 
amended as follows: 

In the Southeast ee Fla., under the column head- 
ed “Name and headquarters,” the following phrase would be 
added under the listing “Tampa, Fla.” “ a of Tampa, 
St. Petersburg, and Port Manatee, consolidated for purposes of 
the navigation laws. See T.D. 89-——, 54 FR——, 1989.)” 


CoMMENTS 


Before adopting this proposal, consideration will be given to any 
written comments timely submitted to Customs. Comments submit- 
ted will be available for public inspection in accordance with the 
Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury Depart- 
ment Regulations (31 CFR 1.4), and § 103.11(b), Customs Regula- 
tions (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations and Disclosure 
Law Branch, Room 2119, Customs Headquarters, 1301 Constitution 
Avenue, NW., Washington, D.C. 20229. 
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AUTHORITY 


This change is proposed under 19 U.S.C. 66 and 1624 as well as 
the authority vested in the President by section 1 of the Act of Au- 
gust 1, 1914, 38 Stat. 623, as amended (19 U.S.C. 2), and delegated to 
the Secretary of the Treasury by Executive Order No. 10289, Sep- 
tember 17, 1951 (83 -CFR 1949-1953 Comp., Ch. II), and pursuant to 
authority provided by Treasury Department Order No. 101-5 (47 
FR 2449). 


DRAFTING INFORMATION 


The principal author of this document was Earl Martin, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rul- 
ings, U.S. Customs Service. However, personnel from other Customs 
offices participated in its development. 


MicHacEL H. Lang, 
Acting Commissioner of Customs. 
Approved: November 4, 1988. 
SALVATORE R. ; 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 12, 1988 (53 FR 49892)] 





U.S. Court of Appeals for the 
Federal Circuit 


(Appeal No. 88-1185) 


ConverTORS Division oF AMERICAN HosprraL SuppLy Corp., PLAINTIFF- 
APPELLANT v. UNITED STATES, DEFENDANT-APPELLEE 


Alan H. Kamanitz, Sharretts, Paley, Carter and Blauvelt, P.C., of New York, New 
York, argued for plaintiff-appellant. Donald W. Paley and Ned H. Marshak, Shar- 
retts, Paley, Carter and Blauvelt, P.C., were on the brief for plaintiff-appellant. 

Mark S. Sochaezewsky, Commercial Litigation Branch, Department of Justice, of 
New York, New York, argued for defendant-appellee. With him on the brief were 
John R. Bolton, Assistant Attorney General, David M. Cohen, Director and Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office. 

Appealed from: U.S. Court of International Trade. 

Judge NEwMAN. 


(Decided November 16, 1988) 
Before Markey, Chief Judge, Nites and MIcHEL, Circuit Judges. 
MicuEL, Circuit Judge. 


DECISION 


Convertors Division of American Hospital Supply Corporation 
(Convertors) appeals the decision of the Court of International 
Trade, 680 F. Supp. 1562 (Ct. Int’1 Trade 1987), granting the govern- 
ment summary judgment in Convertors’ action protesting the classi- 
fication of Convertors’ headwear as “headwear, of man-made fi- 
bers,” Item 703.15, T.S.U.S.,° instead of as “other headwear,” Item 
703.75, T.S.U.S. We affirm. 


BACKGROUND 


This classification dispute involves disposable headwear produced 
from a nonwoven material, textile thread, and for some styles, rub- 
ber elastic. Convertors ordered the nonwoven material from anoth- 
er company which manufactured the material in accordance with 


“Tariff Schedules of the United States, 19 U.S.C. § 1202 (1982). Item 703.15 was amended and recodified in 
Item 703.14, T.S.U.S., in 1984. However, since the time period covering this dispute falls before the recodification, 
the amendment and recodification play no part in our analysis. 


13 
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Convertors’ specifications. Convertors then cut the material at its 
plant and sent the material to Mexico where it was assembled into 
headwear. 

The nonwoven material was produced by combining woodpulp; 
shortlength, uncrimped and untwisted polyester fibers; resin bind- 
ers; and fire retardants to create a “web” utilizing a wet forming 
process. The polyester fibers reinforce the web material and reduce 
the stiffness that would otherwise result from using an all wood- 
pulp web. Both parties agree that the most costly substance in the 
headwear is the polyester. 

Because the headwear contained polyester fibers, the Customs 
Service classified Convertors’ headwear as “headwear, of man-made 
fibers: not in part of braid: not knit.” Item 703.15, T.S.U.S. Under 
this classification, the headwear was subject to a duty of 25 cents 
per pound plus 20 percent ad valorem. Convertors argued that the 
polyester fibers in this headwear were not suitable for the manufac- 
ture of textiles and thus could not meet the definition for man-made 
fibers as specified under T.S.U.S. Schedule 3, Part 1, Subpart E., 
2.(a). Convertors asserted in the alternative that its product was in 
chief value paper. Since no specific tariff classification exists for 
“headwear, of paper,” Convertors argued its headwear should have 
been classified as “other headwear,” Item 703.75, T.S.U.S., which 
was subject to a duty of 8.5 percent ad valorem. 

Both parties moved for summary judgment. The Court of Interna- 
tional Trade granted the government’s motion because it held the 
polyester fibers in the headwear were man-made fibers for the pur- 
poses of tariff classification and the headwear was indeed in chief 
value of man-made fibers. Convertors appeals, arguing that the 
Court of International Trade erred in this determination. Con- 
vertors further asserts that a genuine issue of material fact exists 
as to the essential character of the nonwoven material, i.e., whether 
it is paper or fabric. 


OPINION 


“Summary judgment is properly granted only where there is no 
genuine issue of material fact and the movant is entitled to judg- 
ment as a matter of law.” Mingus Constructors, Inc. v. United 
States, 812 F.2d 1387, 1390 (Fed. Cir. 1987). The court must resolve 
all significant doubt over material factual issues, if any, in favor of 
the nonmovant and draw all reasonable inferences against the par- 
ty whose motion is being considered. Jd. at 1390-91. Where the only 
issue before the Court of International Trade was the meaning of 
the tariff terms, a question of law, see Childcraft Education Corp. v. 
United States, 742 F.2d 1413, 1414 (Fed. Cir. 1984), our court inde- 
pendently determines the meaning of those terms and need not de- 
fer to the trial court. See Chula Vista-City School District v. Ben- 
nett, 824 F.2d 1573, 1579 (Fed. Cir. 1987), cert. denied, 108 S. Ct. 774 
(1988). 
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Both parties agree that the headwear at issue is classifiable, gen- 
erally, under Schedule 7, Part 1—‘“Footwear; Headwear and Hat 
Braids; Gloves; Luggage, Handbags, Billfolds, and Other Flat 
Goods”—of the T.S.U.S. However, Convertors asserts that the Court 
of International Trade erred when it granted summary judgment on 
the issue of the particular classification of the headwear within 
Schedule 7. Specifically, Convertors argues that the government’s 
chief value calculation, and the Court of International Trade’s af- 
firmance thereof, was erroneous because the polyester fibers should 
have been considered an ingredient of the paper in the headwear 
and, therefore, not a basis for any chief value calculation, rather 
than as a separate component of the headwear material for the pur- 
poses of the chief value calculation. We disagree. Furthermore, be- 
cause we hold that the headwear is in chief value of man-made fi- 
bers, we do not reach Convertors’ claim that a genuine issue of ma- 
terial fact exists as to whether the material is paper or fabric. 

The general headnotes for the Tariff Act of 1930 define the word 
“of” in a classification such as “headwear, of man-made fibers,” to 
mean “that the article is wholly or in chief value of the named ma- 
terial.” General Headnote 9(f\(i). (Emphasis added.) According to the 
interpretative rules of the statute, “an article is in chief value of a 
material if such material exceeds in value each other single compo- 
nent material of the article.” General Headnote 10(f). (Emphasis ad- 
ded.) For “chief value” purposes, “component” materials of an arti- 
cle are the primary things or substances of which an article is 
made, although Congress may of course name a material which is 
itself a manufacture for chief value purposes. 

“{TJhe value of the materials of which an article is composed shall 
be ascertained at the time when they have reached such condition 
that nothing remains to be done to them except to put them togeth- 
er.” (Citations omitted). United States v. Jovita Perez, 44 CCPA 35, 
39 (1957). Since the primary substances which were combined to 
make Convertors’ headwear are woodpulp and polyester fibers, the 
Court of International Trade was correct in determining chief value 
based on the relative value of these substances provided it properly 
viewed the polyester fibers as man-made fibers. 

In order for the headwear to be classified as “headwear, of man- 
made fibers,” the primary substance at issue within the headwear, 
i.e., the fibers, must meet the statutory definition of man-made fi- 
bers found in Schedule 3—“Textile Fibers and Textile Prod- 
ucts”—which provides definitions for textile materials and man- 
made fibers for all the Tariff Schedules. In Schedule 3, Part 1, Sub- 
part E., 2.(a), man-made fibers are defined to include filaments, 
strips and fibers. Within Subpart E., 3.(f), fibers are further defined 
to include “filaments and strips, * * * in noncontinuous form, and 
any other fibrous structure suitable for the manufacture of tex- 
tiles.” We agree with the Court of International Trade’s interpreta- 
tion of the statutory language and legislative history of Subpart E., 
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3.(f), that the words “suitable for the manufacture of textiles” modi- 
fy only the words “any other fibrous structure” and do not so limit 
the words “filaments and strips.” Therefore, even if the polyester fi- 
bers in Convertors’ headwear are unsuitable to make textile materi- 
al, as Convertors asserts, the fibers would still qualify as man-made 
fibers for the purposes of proper tariff classification under Schedule 
7. 

The Court of Customs and Patent Appeals in United Merchants, 
Inc. v. United States, 468 F.2d 208, 211 (CCPA 1972), determined 
there was “clear legislative intent” to include under the heading, 
“of man-made fibers,” all forms of the basic material—the fibers, 
the yarn or the fabric—regardless of the manufacturing stage of 
processing unless the tariff schedules specify a tariff status for arti- 
cles made of the further processed material as well as a tariff status 
for articles made of the basic material. Jd. at 210-11. The court 
found that the “residual provision for ‘other’ can not be considered 
as giving [unspecified] forms a specific tariff status by name.” Id. at 
211. (Emphasis in original.) 

Because the material in Convertors’ headwear includes man- 
made fibers, even if the material in the headwear is paper, since no 
specific provision for “headwear, of paper,” the alleged final materi- 
al, exists in Schedule 7, the headwear could he classified as 
“headwear, of man-made fibers,” as long as the man-made fibers 


provide the chief value. Since both parties agree that the polyester 
fibers were the most costly material in the headwear, the Court of 
International Trade did not err in concluding that the polyester fi- 
bers provided the chief value for the headwear. Therefore, the grant 
of summary judgment by the Court of International Trade to the 
government is 


AFFIRMED 


(Appeal No. 88-1242, 1243) 


Orecon Steet Mitts INC., PLAINTIFF-APPELLEE v. Unitep States, U.S. Dr 
PARTMENT OF COMMERCE, AND U.S. INTERNATIONAL TRADE ADMINISTRATION, 
AND PonHANG Iron & Steet Co., Ltp., DEFENDANTS-APPELLANTS 


John H. Cutler, Heller, Ehrman, White & McAuliffe, of San Francisco, California, 
argued for plaintiff-appellee. With him on the brief was Esta L. Brand. 

Elizabeth C. Seastrum, Commercial Litigation Branch, Department of Justice, of 
Washington, D.C., argued for defendants-appellants ITA. With her on the brief were 
John R. Bolton, Assistant Attorney General and David M. Cohen, Director. Also on 
the brief were Robert H. Brumley, Deputy General Counsel, M. Jean Anderson, Chief 
Counsel for International Trade, Lisa B. Koteen and Tina M. Stikas, Attorney-Advis- 
ers, Office of the Deputy Chief, Counsel for Import Administration, U.S. Department 
of Commerce, of counsel. 
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Donald B. Cameron, Jr., Mudge Rose Guthrie Alexander & Ferdon, of Washing- 
ton, D.C., argued for defendants-appellants Pohang Iron. With him on the brief was 
Julie C. Mendoza. 


Appealed from: U.S. Court of International Trade. 
Judge TsoucaLas. 


(Decided November 23, 1988) 
Before Niks, BissELL, and ARCHER, Circuit Judges. 


Nugs, Circuit Judge: 

This appeal is from the final judgment and order of the Court of 
International Trade in Gilmore Steel Corp. v. United States, 672 F. 
Supp. 1459 (Ct. Int’] Trade 1987), vacated in part, No. 86-05-00606 
(Ct. Int’1 Trade Order Dec. 24, 1987) (Tsoucalas, J.), which required 
the Department of Commerce, International Trade Administration 
(ITA), to reinstate an antidumping duty order imposed on Korean 
carbon steel plate imports. The facts underlying this proceeding are 
set out in detail in the opinion of the Court of International Trade, 
familiarity with which is presumed. Briefly, the ITA issued an an- 
tidumping order, pursuant to 19 U.S.C. § 1673-1673g (1982 & Supp. 
IV 1986), covering steel plate from Korea. See 49 Fed.. Reg. 33,298 
(Aug. 22,1984). Thereafter, the governments of the United States 
and Korea entered into a Voluntary Restraint Agreement (VRA) 
pursuant to the Steel Import Stabilization Act of 1984 (SISA), Pub. 
L. No. 98-573, 98 Stat. 2948, reprinted in 19 U.S.C. § 2253 note 
(1982 & Supp. IV 1986), under which Korea agreed, inter alia, to 
quantitative restrictions on imports for these goods conditioned up- 
on revocation of the subject antidumping order. To effectuate that 
condition precedent, the ITA, in effect, surveyed the domestic indus- 
try. Six of the seven producers of carbon steel plate in the United 
States opted in favor of the VRA over antidumping duties. Only Or- 
egon Steel Mills Inc., then Gilmore Steel Corp., favored the an- 
tidumping duty order. 

Pursuant to authority the ITA found in 19 U.S.C. § 1675(b) and (c) 
(1982 & Supp. IV 1986), the ITA proceeded to revoke the antidump- 
ing order on the ground of lack of industry support for its continu- 
ance. See 51 Fed. Reg. 13,042 (April 17, 1986). Oregon Steel filed 
suit in the Court of International Trade, seeking to set aside the 
ITA’s revocation, and prevailed on the legal ground that the ITA 
had not complied with the statutory provisions governing revoca- 
tion. More particularly, the ITA did not determine, indeed, made no 
attempt to determine, that sales of Korean steel plate at less-than- 
fair-value (LTFV) had ceased, which, per the court, was a necessary 
determination for revocation by the ITA. Gilmore Steel, 672 F. 
Supp. at 1465. On appeal,! the ITA maintains that, under section 


\phis court has jurisdiction under 28 U.S.C. § 1295(aX(5) (1982). 
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1675, it may revoke an antidumping order because of lack of indus- 
try support and need not investigate whether current sales of the 
subject goods are LTFV sales. We agree. No other ground for hold- 
ing the revocation improper is asserted. Accordingly, we reverse the 
trial court’s judgment and vacate its order directing the ITA to re- 
instate the subject antidumping duty order. 


II 


ISSUE 


Whether the ITA’s authority under 19 U.S.C. § 1675(c) to revoke 
an antidumping duty order is dependent upon a finding that LTFV 
sales of the imports which are subject to the order had ceased. 


Ill 
OPINION 


A 


When a determination has been made under 19 U.S.C. § 1673d(a) 
(1982 & Supp. IV 1986) that certain imports are being, or are likely 
to be, sold in the United States at less than fair value to the injury 
of a United States industry, antidumping duties are imposed in an 


amount to correct the “unfair” pricing of such imports. Because 
market conditions are dynamic, the statute provides for subsequent 
revision of the amount of the duties, as well as for complete or par- 
tial revocation of the antidumping duty order. The pertinent provi- 
sions of the statute relating to the ITA’s authority on these matters 
are found in 19 U.S.C. § 1675, which provides, as amended in 1984: 


§ 1675. Administrative review of determinations 


(a) Periodic review of amount of duty 


(1) In general 
At least once during each 12-month period beginning on the 
anniversary of the date of publication of * * * an antidumping 
duty order * * * the administering authority [(the ITA)], if a re- 
quest for such a review has been received and after publication 
of notice of such review in the Federal Register, shall— 
* * * * * * * 

(B) review, and determine * * * the amount of any antidump- 
ing duty, * * * 
* a * * * * * 
and shall publish the results of such review, together with no- 
tice of any duty to be assessed, estimated duty to be deposited, 


or investigation to be resumed in the Federal Register. 
* * * * ok * * 
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(b) Review upon information or request 
(1) In general 

Whenever the administering authority * * * receives infor- 
mation concerning, or a request for the review of, * * * an af- 
firmative determination made under section * * * 1673d(a) 
* * * of this title, which shows changed circumstances sufficient 
to warrant a review of such determination, it shall conduct 
such a review after publishing notice of the review in the Fed- 
eral Register * _ 


(c) Revocation of * * * antidumping duty order 


The administering authority may revoke, in whole or in part, 
* * * an antidumping duty order * * * after review under this 
section. 

Oregon Steel argues for affirmance of the trial court’s ruling that 
a review is merely “triggered” under section 1675(b) by evidence of 
“changed circumstances” and that the review by the ITA of its af- 
firmative determination requires the ITA to make an investigation 
into LTFV sales under section 1675(a), which the ITA has failed to 
make. Thus, per Oregon Steel, the ITA laid no foundation to exer- 
cise its revocation authority. 

One appellant, the government, argues that the Secretary of 
Commerce has reasonably interpreted the statute to permit revoca- 
tion for reasons other than the cessation of LTFV sales, see 19 
C.F.R. § 353.54(c\(3) (1987); that the court failed to give deference to 
the administrative authority’s interpretation; and that the court’s 
interpretation renders section 1675(b) superfluous and, therefore, 
meaningless. Appellant Pohang Iron & Steel Co., Ltd. (POSCO) ar- 
gues more specifically that only section 1675(b) provides for review 
of an affirmative determination under section 1673d(a) and, thus, it 
is the review necessary for purposes of revocation; that a change in 
circumstances not only triggers review, but also may provide a ba- 
sis, if the change negates any element that was a prerequisite for 
the ITA’s affirmative determination, for revocation of the order; 
that normally the “changed circumstances” are the cessation of 
LTFV sales, found after a review under section 1675(a), which is an 
element of the ITA’s affirmative determination; that another ele- 
ment in the affirmative determination is, however, industry support 
for the antidumping duty order; and, thus, that lack of industry 
support alone is a ground for revocation. 

It is unclear whether the government endorses POSCO’s analysis 
of the statute or treats a LTFV review under section 1675(a) and a 
changed circumstances review under section 1675(b) as different ba- 
ses for revocation. Under either view, however, the ITA’s revocation 
authority, per appellants, need not rest on the performance of a re- 
view under section 1675(a). 


* * * * 
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B 


A straightforward reading of the above-quoted statutory provi- 
sions indicates that section 1675(a) allows the ITA to adjust the 
amount of antidumping duties; section 1675(b) allows the ITA to re- 
view its affirmative determination; and section 1675(c) gives the 
ITA authority to revoke an outstanding antidumping order “after 
review under this section.” Logically, revocation must be predicated 
on section 1675(b) review, not merely on review under section 
1675(a). Simply because, under subsection (a), duties are reduced to 
zero for a particular review period does not mandate revocation of 
the underlying section 1673d(a) affirmative determination. Moreo- 
ver, under the Secretary’s interpretation of the ITA’s revocation au- 
thority, a finding of no LTFV sales, after review under section 
1675(a), at most may trigger a further review. See Matsushita Elec. 
Indus. Co. v. United States, 823 F.2d 505, 506-07 (Fed. Cir. 1987). 
This interpretation is reflected in the implementing regulation, 19 
C.F.R. § 353.54 (1987), which provides in part: 


(a) In general. Whenever the Secretary determines that sales 
of merchandise subject to an Antidumping Finding or Order or 
a suspended investigation are no longer being made at less than 
fair value within the meaning of section 731 of the Act and is 
satisfied that there is no likelihood of resumption of sales at less 


than fair value, he may act to revoke or terminate, in whole or 
in part, such Order or Finding or suspended investigation. [Em- 
phasis added.] 


Thus, a section 1675(a) review is sufficient in itself to provide a 
ground for revocation of the antidumping duty order. Section 
1675(b), by its terms, is the section providing for review of the ITA’s 
section 1673d(a) affirmative determination itself. 

Section 1675(b) sets out no specific conditions for setting aside an 
extant section 1673d(a) affirmative determination. This court has 
recognized that, of necessity, the Secretary has been given broad 
discretion in administering the antidumping laws. As held in 
Smith-Corona Group v. United States, 713 F.2d 1568, 1571 (Fed. Cir. 
1983): 


The Tariff Act of 1930, as amended by the Trade Agreements 
Act of 1979, establishes an intricate framework for the imposi- 
tion of antidumping duties in appropriate circumstances. The 
number of factors involved, complicated by the difficulty in 
quantification of these factors and the foreign policy repercus- 
sions of a dumping determination, makes the enforcement of 
the antidumping law a difficult and supremely delicate endeav- 
or. The Secretary of Commerce * * * has been entrusted with 
responsibility for implementing the antidumping law. The Sec- 
—— o broad discretion in executing the law. [Footnotes 
omitted. 
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The Secretary, as above indicated, may revoke if there are no 
LTFV sales and there is no likelihood of the resumption of such 
sales. Normally, this requires review over a period of no less than 
three years. 19 C.F:R. § 353.54(c). To hold that the Secretary is lim- 
ited to this restrictive basis for revocation would not be in line with 
our previous decisions nor with the flexibility usually associated 
with broad, discretionary authority. It is not surprising, therefore, 
that the Secretary has also interpreted the ITA’s authority to in- 
clude revocation where its review under 1675(b) shows that the in- 
dustry which the antidumping order is designed to protect is no 
longer interested. The record indicates Commerce has revoked eigh- 
teen antidumping duty orders (and fourteen countervailing duty or- 
ders) based upon “‘lack of interest” by the domestic industry.? 

The latter basis for revocation, per appellants, parallels the origi- 
nal basis for imposition of an antidumping duty order whether an 
investigation is begun by the ITA on its own initiative or upon peti- 
tion. This requirement of industry support is reflected in section 
1673a(b) of the statute, which specifically states that a petition by a 
party seeking such investigation must be filed “on behalf of an in- 
dustry.”* We agree with the ITA that, because the purpose of an an- 
tidumping duty order is to aid an industry, not an individual com- 
pany, industry support is an essential element of an affirmative de- 
termination. See Gilmore Steel Corp. v. United States, 585 F. Supp. 
670, 674 (Ct. Int’] Trade 1984) (support of domestic industry necessa- 
ry “to justify the exercise of agency’s remedial powers.”) 

Because industry support is an essential part of the merits of an 
affirmative determination under section 1673, the ITA reasons that 
the question of continued industry support may be revisited in a 
section 1675(b) review of such determination, and that lack of inter- 


24 Antidumping Duty Order Revocations: 
Carbon Steel Wire Rod from Trinidad & Tobago, 52 Fed. Reg. 47,440 (Dec: 14, 1987); Offshore Platform 
Jackets & Piles from Japan, 52 Fed. Reg. 41,604 (Oct. 29, 1987); Offshore Platform Jackets & Piles from the 
Republic of Korea, 52 Fed. Reg. 41,603 (Oct. 29, 1987); Certain Steel Wire Nails from the People’s Republic 
of China, 52 Fed. Reg. 33,463 (Sept. 3, 1987); Tool Steel from West Germany, 51 Fed. Reg. 30,687 (Aug. 28, 
1986); Stainless Steel Wire Rod from France, 51 Fed. Reg. 30,687 (Aug. 28, 1986); Stainless Steel Strip Prod- 
ucts from West Germany, 51 Fed. Reg. 28,739 (Aug. 11, 1986); Stainless Steel Strip Products from France, 
51 Fed. Reg. 28,738 (Aug. 11, 1986); Carbon Steel Plate from Korea, 51 Fed. Reg. ‘13,042 (Apr. 17, 1986); 
Certain Steel Pipes & Tubes from Japan, 50 Fed. Reg. 43,758 (Oct. 29, 1985); Circular Welded Pipes & 
Tubes from Korea, 50 Fed. Reg. 42,582 (Oct. 21, 1985); Steel Wire Nails from Korea, 50 Fed. Reg. 40,045 
(Oct. 1, 1985); Carbon Steel Wire Rod from Brazil, 50 Fed. Reg. 38,150 (Sept. 20, 1985); Hot Rolled Carbon 
Steel Plate Cut to Length from Brazil, 50, Fed. Reg. 33,815 (Aug. 21, 1985); Hot Rolled Carbon Steel Plate 
in Coil from Brazil, 50 Fed. Reg. 33,815 (Aug. 21, 1985); Hot Rolled Carbon Steel Sheet from Brazil, 50 Fed. 
Reg. 33,814 (Aug. 21, 1985); OC7G from Spain, 50 Fed. Reg. 30,866 (July 30, 1985). 

B. Countervailing Duty Order Revocations: 

Canned tuna from the Philippines, 53 Fed. Reg. 9788 (Mar. 25, 1988); Carbon Steel Wire Rod from Trini- 
dad & Tobago, 52 Fed. Reg. 47,440 (Dec. 14, 1987); Offshore Platform Jackets & Piles from the Republic of 
Korea, 52 Fed. Reg. 41,606 (Oct. 29, 1987); Stainless Steel Plate from the UK, 51 Fed. Reg. 29,144 (Aug. 14, 
1986); Pipes & Tubes from Yugoslavia, 51 Fed. Reg. 28,614 (Aug. 8, 1986); Carbon Steel Products from Aus- 
tria, 51 Fed. Reg. 16,880 (May 7, 1986); Bars & Shapes from Mexico, 51 Fed. Reg. 16,880 (May 7, 1986); 
Small Diameter Carbon Steel Pipes & Tubes from Korea, 50 Fed. Reg. 43,757 (Oct. 29, 1985); Cold-Rolled 
Carbon Steel Flat-Rolled Products from Korea, 50 Fed. Reg. 41,473 (Oct. 10, 1985); Carbon Steel Wire Rod 
from South Africa, 50 Fed. Reg. 41,372 (Oct. 10, 1985); Carbon Steel Wire Rod from Brazil, 50 Fed. Reg. 
38,150 (Sept. 20, 1985); Carbon Steel Wire Rod from Spain, 50 Fed. Reg. 37,560 (Sept. 16, 1985); Carbon 
Steel Products from Brazil. 50 Fed. Reg. 36,460 (Sept. 6, 1985) 

319 USC. § 1673a(b) (1982 & Supp. IV 1986) provides: 
An antidumping proceeding shall be commenced whenever an interested party * * * files a petition with 
the administering authority, on behalf of an industry, which alleges the elements necessary for the impo- 
sition of the duty imposed by section 1673 of this title, and which is accompanied by information reasona- 
bly available to the petitioner supporting those allegations. 
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est by the industry is an independent basis for revocation of an out- 
standing order. 

In rejecting the ITA’s interpretation, the trial court recognized 
the statutory requirement for a petitioner to allege industry sup- 
port for an investigation to be undertaken, but it reasoned that 
such requirement did not carry over into a party’s right to seek re- 
view. To do so, per the trial court, would impose “an additional rule 
of standing that would require [Oregon Steel] to demonstrate major- 
ity support in order to obtain the review mandated by § 1675(b).” 
Gilmore Steel, 672 F. Supp at 1464. That conclusion with respect to 
Oregon Steel’s “standing” does not, however, answer the question 
raised here with respect to the ITA’s authority. Oregon Steel does 
not seek to force the ITA to “review” the antidumping order; it 
seeks to preclude the ITA from revoking it on the ground that the 
review undertaken was deficient. Again, we must agree with the 
ITA that, just as industry support underlies the merits of an order, 
lack of industry support provides a ground for its revocation.‘ The 
ITA’s role is not limited to mere determination of the existence of 
LTFV sales either in imposing or revoking an antidumping order. 

We believe this conclusion follows from the structure and lan- 
guage of the statute and, thus, the Secretary’s interpretation is rea- 
sonable and must be upheld. See, e.g., Melamine Chems., Inc. v. 
United States, 732 F.2d 924, 928 (Fed. Cir. 1984). Additional sup- 
port, however, can also be found in the other parts of the Trade and 
Tariff Act of 1984, Pub. L. No. 98-573, 98 Stat. 2948, which 
amended the sections we have been considering. The provision for 
review of the amount of the duties (section 1675(a)), which previous- 
ly had been mandatory each year, became necessary only “upon re- 
quest of an interested party.” The Conference Report gives this ex- 
planation for the change: 

[The amendment to § 751(a)] is designed to limit the number of 
reviews in cases in which there is little or no interest, thus lim- 
iting the burden on petitioners and respondents, as well as the 
administering authority. The committee intends the adminis- 
tering authority should provide by regulation for the assess- 
ment of antidumping and countervailing duties on entries for 
which review is not requested * * *. Further, the antidumping 
authority should be able to revoke antidumping or counter- 
vailing duties that are no longer of interest to domestic inter- 
ested parties. 
H.R. Conf. Rep. No. 1156, 98th Cong., 2d Sess. 181 (1984), reprinted 
in 1984 U.S. Code Cong. & Admin. News 4910, 5220, 5298. Although 
this explanation is precious little evidence of congressional intent, 
or more accurately, the conferees’ understanding of the ITA’s au- 
thority, there is nothing to the contrary. At least this much is clear: 
4We do not need to define “lack of support” with precision in this case. The lack of industry support here is 
overwhelming. Moreover, the industry is not simply indifferent, but has expressed a positive desire to eliminate 
the antidumping order in order to secure other benefits. See 51 Fed. Reg. at 13,043 (majority of industry indicates 


a desire to revoke order). We also do not reach POSCO’s argument that loss of industry support for an existing 
order creates a “jurisdictional defect” in such order. 
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Administrative reviews of LTFV sales are expensive and burden- 
some. If industry interest is lacking, Congress intended to eliminate 
that investigative burden. 

Of perhaps greater significance is the part of the statute known 
as the Steel Import Stabilization Act (SISA), which is Title VIII of 
the Trade and Tariff Act of 1984. The VRA, which the industry sup- 
ports here, was entered “to ensure that the foreign share of the 
United States market for steel products is commensurate with a 
level which would obtain under conditions of fair, unsubsidized com- 
petition.” SISA § 803, 98 Stat. at 3044, reprinted at 19 U.S.C. § 2253 
note. Obviously, the VRA provides a surer way (with easier policing 
and Jess damage to foreign relations) to limit foreign market share 
than imposing antidumping duties, which presumably would 
achieve the same result indirectly by raising the price of foreign 
products. Under SISA, the President has been authorized to enforce 
the terms agreed to in a VRA. SISA § 805, 98 Stat. at 3045, 
reprinted at 19 U.S.C. § 2253 note. In this case, the VRA requires 
revocation of the outstanding antidumping order as a condition pre- 
cedent to its effectiveness. Reinstatement of the antidumping order 
here would jeopardize the comprehensive steel program envisioned 
in SISA. The principle that statutes enacted together must be con- 
strued in pari materia lends support here to our conclusion that the 
Secretary’s interpretation should be upheld. 


CoNCLUSION 


For the foregoing reasons, the decision of the Court of Interna- 
tional Trade halding that the Department of Commerce’s action in 
revoking the antidumping duty order covering carbon steel plate 
from Korea is reversed. The order of that court directing the De- 
partment of Commerce to reinstate that order is vacated. 


Costs 
Each party is to bear its own costs. 


REVERSED; VACATED; AND REMANDED WITH 
INSTRUCTIONS TO DISMISS THE COMPLAINT WITH 
PREJUDICE 


(Appeal No. 88-1294) 


RosENTHAL-NETTER, INC., PLAINTIFF-APPELLANT v. UNITED STATES, 
DEFENDANT-APPELLEE 
Murray Sklaroff, of Valley Stream, New York, argued for plaintiff-appellant. 


Mark S. Sochaczewsky, Commercial Litigation Branch, Department of Justice, of 
New York, New York, argued for defendant-appellee. With him on the brief were 
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John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Joseph I. 
Liebman, Attorney in Charge, International Trade Field Office. 

Appealed from: U.S. Court of International Trade. 

Judge Tsouca.as. 


(Decided November 10, 1988) 
Before Markey, Chief Judge, Rich and Situ, Circuit Judges. 


Smitu, Circuit Judge. 

In this international trade case, the United States Court of Inter- 
national Trade upheld the United States Customs Service’s (Cus- 
toms) appraisement of imported rattanware and granted judgment 
on the merits against Rosenthal-Netter, Inc. (Rosenthal-Netter). Ro- 
senthal-Netter had sought a determination that its intermediary, 
Hongson Arts Company (Hongson), was a bona fide buying agent of 
Rosenthal-Netter. We affirm. 


IssuUE 


The sole issue on appeal is whether the Court of International 
Trade erred, as a matter of law, in determining that no bona fide 


agency relationship existed between Rosenthal-Netter and 
Hongson. 


BACKGROUND 


Rosenthal-Netter, on January 23, 1984, instituted an action in the 
Court of International Trade against the United States (Govern- 
ment) challenging Customs’ appraisement of three entries of rat- 
tanware it had imported into the United States. Rosenthal-Netter 
claimed the charges designated “buying commission” and “handling 
charges,” which charges Customs included in computing the ap- 
praised value,' are bona fide buying commissions properly excluda- 
ble from the dutiable value of the imported rattanware. Customs in- 
cluded the charges because it determined that Hongson, the entity 
to whom Rosenthal-Netter paid the charges, is not a bona fide agent 
of Rosenthal-Netter but, rather, is a seller of the subject 
merchandise. 

The Court of International Trade dismissed the action against the 
Government and sustained Customs’ appraisement of the imported 
rattanware, holding that no bona fide agency relationship existed 
between Rosenthal-Netter and Hongson.? In determining that 
Hongson was not a bona fide agent of Rosenthal-Netter, the Court 
of International Trade considered the amount of control Rosenthal- 
Netter exerted over Hongson, the pricing structure employed, the 

valuation statutes are involved because of different exportation. times. 19 U.S.C. § 1401a(b) (1976); 19 


U. a C. % 1401a(bX1) (1982). 
‘Rosenthal-Netter, a v. United States, 679 F. Supp. 21 (Ct. Int’l Trade 1988). 
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risk of loss allocation, the transaction documents, and the degree of 
discretion Rosenthal-Netter allowed Hongson to exercise. 


OPINION 


We have considered the record and the arguments presented to us 
on appeal. Rosenthal-Netter has given us no grounds to disturb the 
decision of the Court of International Trade. Accordingly, we adopt 
as our own the holdings and reasoning set forth in Judge Tsoucalas’ 
opinion, dated January 28, 1988.5 On that basis, the Court of Inter- 
national Trade’s decision is affirmed 


AFFIRMED. 


(Appeal No. 88-1453) 


CAMEL MANUFACTURING Co., PLAINTIFF-APPELLANT v. UNITED STATES, 
DEFENDANT-APPELLEE 


Robert Glenn White, Stein Shostak Shostak & O’Hara, of Los Angeles, California, 
argued for plaintiff-appellant. 

Joseph I. Liebman, Attorney in Charge, International Trade Field Office, Depart- 
ment of Justice, of New York, New Yor, argued for defendant-appellee. With him on 
the brief were John R. Bolton, Assistant Attorney General and David M. Cohen, 
Director. 


Appealed from: U.S. Court of International Trade. 
Judge WATSON. 


(Decided November 22, 1988) 
Before Ricu, Nigs, and BIssE.L, Circuit Judges. 


BissELL, Circuit Judge. 

The judgment of the United States Court of International Trade, 
see 686 F. Supp. 912 (1988), sustaining the United States Customs 
Service’s (Customs) classification of certain imported nylon tents 
under item 389.60 of Schedule 3, Part 7, Subpart B of the Tariff 
Schedules of the United States (TSUS), is affirmed. 


OPINION 


The tents at issue, imported by Camel Manufacturing Company 
(Camel), are designed to hold approximately five to nine campers 
and “have floor sizes ranging from eight feet by ten feet to ten feet 
by fourteen feet * * *.” Camel, 686 F. Supp. at 913. Customs classi- 
fied the imported tents as “articles, of textile materials, not covered 
elsewhere in the Tariff Schedules” under item 389.60, TSUS. Be- 


37a. 
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cause the tents are designed for use in general camping and in con- 
junction with a variety of outdoor sporting activities, Camel con- 
tends that the tents are properly classified as sports equipment 
under item 735.20 of Schedule 7, Part 5, Subpart D of the TSUS. We 
reject Camel’s contention and adopt the following reasoning of the 
trial court: 


The court is unable to expand its view of the term “sports” to 
include the activity of camping out. To do so would require a 
definition of the term so loose that it would cover almost any 
purposeful activity engaged in by humans in a natural setting. 
* * * * * * * 


The overwhelming weight of the testimony in this case was 
that the purpose of using these tents is either to establish a 
base for the simple enjoyment of the outdoors or to pursue oth- 
er activities more commonly recognized as sports * * * For the 
moment, it is sufficient to say that camping out in nature, by it- 
’ self, does not possess to a sufficient degree the attributes which 
make an activity a sport. It follows that these tents are not 
“sports equipment” within the meaning of the tariff law. 


Camel, 686 F. Supp. at 913-14. 
AFFIRMED 


(Appeal No. 88-1463) 


Marsusuita E.ectric INDusTRIAL Co., Ltp., MatsusHiTa ExEcrric Corp. OF 
America, Panasonic Hawan, INnc., Matsusuira ELgcTric oF PUERTO 
Rico, INc., Victor Co. or JAPAN, Ltp., AND US JVC Corp., PLAINTIFFS- 
APPELLANTS v. UNiTED States; U.S. DEPARTMENT OF COMMERCE; MALCOLM 
T. BALDRIDGE, SECRETARY OF COMMERCE; Bruce SMART, UNDER SECRETARY 
oF CoMMERCE; PAUL FREEDENBERG, ASSISTANT SECRETARY OF COMMERCE 
FOR TRADE ADMINISTRATION; GILBERT B. Kaptan, Deputy AssIsTANT SEC- 
RETARY OF COMMERCE FOR IMporT ADMINISTRATION, DEFENDANTS-APPELLEES 


A. Paul Victor, Weil, Gotshal & Manges, of New York, New York, argued for 
plaintiffs-appellants. With him on the brief were Stuart M. Rosen, Phillip A. Byler 
and Perry A. Carbone. 

Jeanne E. Davidson, Commercial Litigation Branch, Department of Justice, of 
Washington, D.C., argued for defendants-appellees. With her on the brief were John 
R. Bolton, Assistant Attorney General and David M. Cohen, Director. Also on the 
brief were Robert H. Brumley, General Counsel, Stephen J. Powell, Chief Counsel for 
Import Administration and John D. McInerney, Attorney-Advisor, Office of the Chief 
Counsel for Import Administration, U.S. Department of Commerce, of counsel. 


Appealed from: U.S. Court of International Trade. 
Judge Tsouca.as. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 
(Decided November 10, 1988) 


Before Markey, Chief Judge, FRIEDMAN and Newman, Circuit 
Judges. 


FRIEDMAN, Circuit Judge. 

This is an appeal by Matsushita Electrical Industrial Company, et 
al. (Matsushita) from a portion of a memorandum opinion and order 
of the Court of International Trade that (1) held that the Depart- 
ment of Commerce (Commerce) has discretion to conduct a particu- 
lar update review prior to making its final determination on wheth- 
er to revoke a “dumping” finding, and (2) dismissed as unripe for re- 
view a challenge to Commerce’s proposal to use a new methodology 
in performing the reviews. Matsushita Elec. Indus. Co. v.. United 
States, No. 88-66, slip op. (CIT May 25, 1988). We affirm. 


I 


This is the second appeal to this court involving Matsushita’s 
challenges to Commerce’s administration of the review procedures 
established by section 751 of the Antidumping Act of 1921, as 
amended, 19 U.S.C. § 1675. 

A. The regulatory scheme. In 1971, the Secretary of the Treasury, 
who was originally responsible for the administration of the An- 
tidumping Act, published T.D. 71-76, a finding that Japanese man- 
ufacturers, including Matsushita, were importing television sets at 
less than fair value. In 1979, administration of the Antidumping 
Act was transferred to Commerce. Shortly thereafter, Commerce 
entered into settlement agreements with the Japanese importers to 
settle all claims for antidumping duties assessed on or before March 
31, 1979. As part of this settlement, Matsushita agreed to pay 
$12,526,000. Commerce agreed to revoke or modify T.D. 71-76 as 
soon as the facts and circumstances warranted, and to use the 
“traditional methodology” in conducting its administrative reviews 
of T.D. 71-76. 

Under 19 U.S.C. § 1675(a), Commerce is required to perform an- 
nual reviews of antidumping determinations. Section 1675(c) pro- 
vides that the Secretary “may revoke” a dumping order after such 
review. The procedures for revocation based on the results of these 
annual reviews are outlined in Department of Commerce regula- 
tions. Under 19 C.F.R. § 353.54(a), a dumping order may be revoked 


[w]henever the Secretary determines that sales of merchandise 
subject to an Antidumping Finding * * * are no longer being 
made at less than fair value * * * and is satisfied that there is 
no likelihood of resumption of sales at less than fair value. 

19 C.F.R. § 353.54(a) (1981-86). 

A Notice of Tentative Determination to Revoke or Terminate is 
published when it appears to the Secretary, on the basis of the ini- 
tial § 353.54(a) determination, that a revocation may be appropri- 
ate. 19 U.S.C. § 353.54(e). Section 353.54(f) provides that “As soon as 
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possible after publication * * * the Secretary will determine wheth- 
er final revocation or termination is warranted.” Where the initial 
determination to revoke was based on a finding of no dumping dur- 
ing two consecutive annual reviews “the Secretary may determine 
that a final revocation * * * is warranted only if the firm involved 
provides information showing no sales at less than fair value * *.* 
up to the date of publication of the ‘Notice of Tentative Determina- 
tion to Revoke or Terminate.’ ” 19 C.F.R. § 353.54(e) 

B. The facts of this case. Commerce conducted two annual reviews 
for the period April 1, 1979-March 31, 1981 (1st and 2nd rounds), 
and found that Matsushita’s dumping margins were zero or de 
minimis. A notice of tentative determination to revoke was pub- 
lished on August 18, 1983. 48 Fed. Reg. 37,508. In December 1983, a 
hearing was held on the issue of revocation. The final results of the 
second annual review were published on June 10, 1985. 50 Fed. Reg. 
24,278. Commerce then commenced annual reviews for the 3rd, 4th, 
and partial 5th rounds, covering April 1, 1981-August 18, 1983, the 
time between the lst and 2nd annual reviews and the date the no- 
tice of tentative revocation was published (the “gap period”). 

There were delays in conducting the gap period reviews. In 1986, 
Commerce announced its intention to obtain more current data by 
conducting update reviews for the full 5th round (April 1, 
1983-—March 31, 1984), 6th round (April 1, 1984—February 28, 1984), 
and 7th round (March 1, 1985-February 28, 1986). 51 Fed. Reg. 
24,883. Matsushita then filed the present suit in the Court of Inter- 
national Trade challenging various aspects of Commerce’s actions. 
On Matsushita’s motion, the court issued a preliminary injunction 
barring Commerce from conducting the proposed update reviews. 
Matsushita Elec. Indus. Co. v. United States, 645 F. Supp. 939 (CIT 
1986). In Matsushita Elec. Indus. Co. v. United States, 823 F.2d 505 
(Fed. Cir. 1987), we reversed the preliminary injunction because 
Matsushita had not shown that it would suffer irreparable injury 
from participating in the update reviews. 

After our decision in that case, Commerce announced its inten- 
tion to complete outstanding reviews up to the date of the tentative 
determination to revoke (the gap period reviews), to abandon the 
post-tentative revocation reviews (5th, 6th, and 7th round reviews), 
and to conduct only one update review for the period covering 
March 1, 1986 to February 28, 1987 (the 8th round review). 

Matsushita then asked the Court of International Trade to com- 
pel Commerce to complete the gap period reviews, to follow the 
“traditional methodology” in conducting the reviews, and to render 
a final decision on revocation. Matsushita further sought to enjoin 
Commerce from conducting the scheduled 8th round review. Matsu- 
shita contended that Commerce unlawfully has withheld its final 
decision on revocation and has acted in disregard of the statutory 
and regulatory framework. 
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In May 1988, the Court of International Trade denied most of 
that relief. The court held that Commerce has authority to conduct 
the update 8th round review. It ordered Commerce, however, to 
complete the outstanding reviews in T.D. 71-76 and render a final 
decision on revocation by November 30, 1988. With respect to the 
methodology issue, the court ruled that Matsushita’s challenge to 
Commerce’s use of another methodology was not ripe for 
adjudication. 

At Matsushita’s request, to which Commerce did not object, the 
court subsequently extended for 120 days, to March 31, 1989, the 
deadline by which Commerce must complete its reviews and issue a 
final revocation decision. 


II 


On this appeal, Matsushita challenges the Court of International 
Trade’s rulings (A) that Commerce did not abuse its discretion in in- 
stituting 8th round review and (B) that the issue of Commerce’s 
choice of methodology is not ripe for review. 

A. Although our decision in UST, Inc. v. United States, 831 F.2d 
1028, 1032-33 (Fed. Cir. 1987), makes clear that Commerce is not re- 
quired to conduct any post gap period reviews, we explicitly did not 
foreclose the possibility of Commerce obtaining additional data. As 
we noted: 


We are not suggesting, however, that Commerce may never 
consider data concerning events after publication of the tenta- 
tive decision to revoke * * *. We cannot say that in order to de- 
termine whether there is “no likelihood of resumption of sales 
at less than fair value,” the Secretary may not consider events 
after the date of the tentative revocation decision. The extent 
to which such post-tentative revocation decision data are re- 
quired is a matter largely within the Secretary’s discretion, and 
the answer depends upon the facts of the particular case. 


831 F.2d at 1033. 

Although Commerce’s discretion to conduct post-tentative revoca- 
tion reviews is not unbounded, at this stage of the proceedings we 
cannot say that Commerce has abused its discretion or otherwise ac- 
ted illegally in instituting an 8th round review. At the same time 
that it undertook that review, Commerce terminated the reviews 
for the 5th (post gap), 6th and 7th periods. Commerce is now under 
a judicial order (for the first time) to complete its review of Matsu- 
shita by March 31, 1989, and we assume Commerce will meet that 
deadline. If the result of that review is an order that adversely af- 
fects Matsushita, the latter will have full opportunity to litigate the 
propriety of the 8th period review in any action it may bring to 
challenge Commerce’s ruling. Such an action will permit the ques- 
tion of Commerce’s authority to be determined on the basis of the 
record upon which Commerce had made its final determinations. 
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Matsushita has not shown that Commerce’s conduct of the 8th 
annual review has injured it. Matsushita has not been required to 
pay any antidumping duties since June 5, 1981, the date the final 
results of the first administrative review of T.D. 71-76 were pub- 
lished. Admittedly, Matsushita will incur some expense in complet- 
ing questionnaires on the 8th round period. However, as we have al- 
ready noted in a different context, “[uJnless and until Commerce re- 
vokes the dumping finding, Matsushita is required to complete the 
questionnaires to facilitate Commerce’s administrative reviews.” 
Matsushita Elec. Indus. Co. v. United States, 823 F.2d 505, 509 (Fed. 
Cir. 1987). 

B. We agree with the Court of International Trade that any issue 
with respect to the methodology Commerce will use in conducting 
the reviews is not ripe for adjudication. At this time we do not know 
precisely what methodology Commerce will employ or what justifi- 
cation Commerce may have for any change in methodology it may 
make. Moreover, it is possible that Commerce may finally revoke 
the dumping order under whatever methodology it employs. If that 
happens, Matsushita would not be injured by any change in meth- 
odology, and there would be no reason for it to seek judicial review 
or for us to decide the issue. FTC v. Standard Oil Co., 449 U.S. 232, 
244 (1980). On the other hand, if Commerce should not issue a final 
revocation order, the question of methodology will be reviewable up- 
on a judicial challenge to that determination. We agree with the 
Court of International Trade that judicial intervention into Com- 
merce’s apparent change of methodology, including its consistency 
with the settlement agreements, is unwarranted at this stage. 

Although we affirm the Court of International Trade’s decision, 
we reiterate our previously expressed concern over Commerce’s un- 
due delay in completing administrative review of antidumping or- 
ders. See UST, Inc. v. United States, 831 F.2d 1028, 1032 (Fed. Cir. 
1987). As noted earlier, we assume-and expect-that Commerce will 
meet the March 31, 1989 deadline the court has imposed, and thus 
bring these unduly protracted administrative proceedings to a final 
conclusion. 


CONCLUSION 


The decision of the Court of International Trade is 
AFFIRMED. 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 88-159) 
GerorcE WEINTRAUB & Sons, INC., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 86-03-00417 


Before Muscrave, Judge. 
[Defendant’s motion for rehearing is denied.] 


OPINION 


Barnes, Richardson & Colburn, (Andrew P. Vance) for plaintiff. 

John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, United 
States Department of Justice, (Mark S. Sochaczewsky) for defendant. 


(Decided November 21, 1988) 


BACKGROUND 


In George Weintraub & Sons, Inc. v. U.S., Slip Op. 88-92, this 
Court granted summary judgment for plaintiff, and denied defen- 
dant’s motion to dismiss for failure to state a claim upon which re- 
lief may be granted and for lack of jurisdiction. Defendant subse- 
quently moved for a rehearing pursuant to Rule 59e) of the Rules 
of the Court in order 

“to rectify a significant flaw in this Court’s original decision, 
which did not dismiss this case despite plaintiff's failure to sat- 
isfy jurisdictional requirements, since plaintiff did not com- 
mence a civil action within 180 days of the denial of the first 
protest this Court found was filed by plaintiff in this matter.” 
Defendant’s Motion for Rehearing. 


DISCUSSION 


As stated in the original decision, this dispute centers on the 
characterization of the filings in question, which characterizations 
are determinative on the issue of the timeliness of those filings. 

A summary of the dates and events described in Slip Op. 88-92 
may be helpful. On August 5, 1983 plaintiff requested reliquidation 
under 19 U.S.C. Section 1520(cX1) and (cX2) of its Entry No. 
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83-116303-5 which was liquidated on May 6, 1983. On November 
16, 1984, Customs, which treated the August 5, 1983 request as a 
protest, denied plaintiff's request as “untimely filed”. On November 
28; 1984 plaintiff requested reconsideration of this denial. This re- 
quest was denied on December 6, 1984.' Plaintiff filed a protest 
against this denial on February 15, 1985 which protest was denied 
on October 4, 1985. This action was commenced on March 31, 1986. 

The grounds asserted for defendant’s motion for rehearing are 
that the Court erroneously concluded that two protests may be filed 
against one entry and that two protests were filed against Custom’s 
refusal to reliquidate the subject entry—the first protest on Nov- 
ember 28, 1984 and the second on February 15, 1985. The Court, 
however, did not so find, notwithstanding certain language of the 
opinion.? Defendant asserts that the November 28th request was 
not timely summonsed within 180 days of its denial, thus depriving 
the Court of jurisdiction. Defendant further asserts that plaintiff's 
February 15, 1985 protest cannot cure the alleged jurisdictional de- 
ficiency, as 19 U.S.C. § 1514(c)(1) states that “Only one protest may 
be filed for each entry of merchandise * * *” 

It should be noted, however, that in its original Cross-Motion for 
Summary Judgment plaintiff appended thereto a Statement of Ma- 
terial Facts Not in Dispute, which included a statement that on 
March 31, 1986 plaintiff had timely filed a summons contesting the 
denial of its protest by Customs. This statement was not controvert- 
ed by defendant in its response. 

Whatever else may be said, or has been said, about this case, the 
salient facts remain that defendant agrees*® that on March 31, 1986 
plaintiff timely filed a summons. To have been timely, the summons 
would have had to have been with reference to the October 4, 1985 
denial by Customs of the February 15, 1985 protest by plaintiff. 

Defendant’s argument that the February 15, 1985 protest was an 
invalid second protest is now being made for the first time in defen- 
dant’s Motion for Rehearing. As was stated in U.S. v. Gold Moun- 
tain Coffee, Ltd., 8 CIT 336, 337, 601 F.Supp. 212, 214 (1984), “argu- 
ments raised for the first time on rehearing are not properly before 
the court for consideration when prior opportunity existed during 
trial for the moving party to have adequately made its position 
known.” (Quoting Wild Heerbrugg Instruments Co. v. U.S., 81 Cust. 
Ct. 141 (1978).) 

Furthermore, “[tjhis court has consistently denied motions for re- 
hearing premised solely on the moving party’s dissatisfaction with 
the trial court’s decision.” BMT Commodity Corp. v. U.S., 11 CIT 


Ithis date, in Slip Op. 88-92, was inadvertently referred to as December 8, 1984. 

The Court’s reference to “* * * denial of plaintiff's second protest * * *”, Slip Op. 88-92, p. 11, was unartful; 
the phrase as contained in the reference, refers to the request for reconsideration of November 28, 1984 and the 
actual protest of February 15, 1985. The reference to “second protest” should have been in quotes. 

laintiff's Statement of Material Facts Not in Dispute, which was not controverted by defendant in any 





U.S. COURT OF INTERNATIONAL TRADE 35 


——, 674 F.Supp. 868, 870 (1987), aff'd, 852 F.2d 1285 (Fed. Cir. 
1988). 

As indicated in Slip Op. 88-92, the Court considers the August 5, 
1983 submission by plaintiff to be a request for reliquidation under 
Section 1520, not as a protest as it was treated by Customs. This 
“protest” was denied on November 16, 1984. Therefore, inasmuch 
as Customs, in its denial of the “protest”, had made an administra- 
tive decision as to something which did not exist, namely, a protest 
under Section 1514, plaintiffs original request had not been acted 
upon and was still pending. See Colonna & Co., v. U.S., 75 Cust. Ct. 
179, 184, 399 F.Supp. 1389, 1393 (1975); U.S. v. Desiree International 
U.S.A., Ltd., 497 F.Supp. 264 (1980). After receiving Customs’ Nov- 
ember 16, 1984 denial of its request for reliquidation, plaintiff re- 
quested reconsideration on November 28, 1984. This request was de- 
nied on December 6, 1984 ond two grounds. Customs indicated that 
it adhered to its decision denying the August 5, 1983 “protest” as 
untimely. But Customs also stated, “We have reviewed your 
claim(s) and have determined that there is no clerical error, mis- 
take of fact, or other inadvertence correctable under Section 
520(c\(1).’4 It is important to note that this was the first time that 
Customs had specifically denied plaintiff's request for reliquidation 
under Section 1520(c) on the merits of the claim. Until this denial of 
plaintiff's request for reliquidation was made on December 6, 1984 a 
Section 1514 protest by plaintiff of its request for reliquidation 
would have been premature. It was for this reason, presumably, 
that plaintiff requested reconsideration of its original request for re- 
liquidation. The Court originally characterized this November 28th 
request as a protest of Custom’s November 16, 1984 denial of plain- 
tiffs request for reliquidation. Upon further consideration the 
Court finds that it may have appeared to have mischaracterized 
this November 28th request. This mischaracterization, however, if 
it so appears to defendant, does not change the result in this case. 

Plaintiff's original August 5, 1983 request for reliquidation was fi- 
nally acted upon on December 6, 1984, when Customs denied plain- 
tiff’s request, including plaintiff's November 28th request for recon- 
sideration, and refused to reliquidate under Section 1520. Conse- 
quently, plaintiffs right arose under Section 1514(c\(2) to protest, 
within 90 days, Customs refusal to reliquidate its entry. Plaintiff 
protested this decision of Customs, in accordance with Section 1514, 
on February 15, 1985. Customs denied this protest on October 4, 
1985 and this action was then timely commenced on March 31, 
1986. 

Accordingly, the motion for rehearing must be, and hereby is, 
DENIED. 


‘Plaintiff's Memorandum in position to Defendant’s Motion to Dismiss and in Support of Plaintiff's Cross- 
Motion for Summary Judgment, Exhibit H. 
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ALHAMBRA Founpry Co., Lrp., ET AL, PLAINTIFFS v. UNITED STATES, DEFEN- 
DANT, AND KevRIWAL STEEL AND IRON WorRKS, ET AL., DEFENDANT- 
INTERVENORS 


Court No. 86-04-00484 
Before DiCar.o, Judge. 


Following remand to Commerce, a determination of less than fair value of sales 
iron construction castings imported from India was (1) adjusted without objection for 
computational corrections; (2) explained as to de minimis margins for two exporters; 
and (3) explained as to an apparently inconsistent treatment of similar payments in 
a previous determination. 

[Remand results affirmed; action dismissed.] 


(Decided November 22, 1988) 

Collier, Shannon, Rill & Scott (Paul C. Rosenthal and Carol A. Mitchell) for 
plaintiffs. 

John R. Bolton, Assistant Attorney General, David M. Cohen, Director, Commer- 
cial Litigation Branch, United States Department of Justice (Platte B. Moring, III); 
United States Department of Commerce, Office of the Chief Counsel for Internation- 
al Trade (Duane W. Layton), for defendant. 

Kaplan, Russin & Vecchi (Dennis James, Jr.) for intervenors. 


DiCar.o, Judge: This action is before the Court to review remand 
results ordered in Alhambra Foundry Co. v. United States, 12 CIT 
——, 685 F. Supp. 1252 (1988) (Alhambra J). Alhambra I directed 
Commerce to (A) correct certain computational and clerical errors; 
(B) explain the basis for finding dumping margins to be de minimis; 
and (C) explain its treatment of Indian government payments as a 
“cost of materials adjustment” when Commerce treated similar pay- 
ments as a “circumstance of sale adjustment” in another determi- 
nation. Upon review of the remand results, the Court finds the re- 
mand determination to be according to law and supported by sub- 
stantial evidence on the record as a whole. 


BACKGROUND 


The International Trade Administration of the United States De- 
partment of Commerce (Commerce) investigated four exporters of 
iron construction castings from India and determined that one ex- 
porter was dumping merchandise, that one exporter was not dump- 
ing, and that two other exporters were dumping at de minimis 
levels. Certain Iron Construction Castings From India; Final Deter- 
mination of Sales at Less than Fair Value, 51 Fed. Reg. 9486 (Mar. 
19, 1986). The Indian exporter found to be dumping challenged that 
finding in Serampore Indus. v. United States, 11 CIT ——, 675 F. 
Supp. 1354 (1987) (Serampore JI), and 12 CIT ——, Slip Op. 88-122 
(Sept. 12, 1988) (Serampore II). In Alhambra I, 12 CIT ——, 685 F. 
Supp. 1252 (1988), United States producers of iron construction cast- 
ings (the “domestic producers”) challenged Commerce’s findings of 
zero and de minimis dumping margins. 
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DISCUSSION 


A. Corrected Calculations 

Commerce consented to remand to correct several specific errors. 
Neither the Indian manufacturers nor the domestic producers con- 
test these remand corrections. 


1. Double Counting 


Commerce had accounted for excise duty drawback by adding a 
duty drawback to United States price (USP). On remand Commerce 
determined that: (1) excise duty on pig iron is a tax and not a cus- 
toms duty; (2) excise duty drawback was deducted from the foreign 
market value (FMV) and inadvertently added to USP; and, (3) as a 
rebate of indirect tax, excise duty drawback should have been de- 
ducted from FMV pursuant to 19 U.S.C. § 1677(e)(1)(A) rather than 
added to USP. On remand Commerce erased the double counting of 
excise duty drawback. 

Commerce also double counted payments the Indian manufactur- 
er Kejriwal received under the Indian government’s Cash Compen- 
satory Support Program. R. 1394-95. Commerce eliminated this er- 
ror on remand. 


2. Physical Difference in Merchandise 

At least one exporter sold castings with nuts and bolts, which in- 
creased material costs. R. 1429. The domestic producers argued that 
disregarding this physical difference in merchandise in constructing 
FMV contravened 19 U.S.C. § 1677(94\(C) (1982) and 19 C.F.R. 
§ 353.16. On remand, Commerce could not identify an accurate and 
defensible cost for these nuts and bolts and thus deleted these 
amounts because of the small percentage of sales involved. See Re- 
mand Results at 8. 


3. Cancelled Sales 

Commerce failed to delete one reported sale that had been can- 
celled. Conf. R. 1383, 1530. On remand Commerce discovered that 
instead of cancelling the sale, Commerce had duplicated it at anoth- 
er observation line. Commerce deleted both of these sales in the re- 
mand results. 


4. Light Castings 

One producer exported both “light” and “heavy” iron castings. 
Conf. R. 1575-80. Light castings receive a tax rebate upon export 
equal to 10% of f.o.b. value, while heavy castings receive only 5%. 
Conf. R. 426. On remand, Commerce determined it had incorrectly 
classified one sale as a heavy casting. Commerce reclassified this 
sale as a light casting which received the 10% payment. 


5. F.O.B. Sales 


Although RSI (India) Pvt., Ltd. (“RSI”) was billed for freight on 
the gross weight for certain shipments, RSI charged certain freight 
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costs based on net weight. Conf. R. 1398, 1400. On remand Com- 
merce adjusted these f.o.b. sales for the cost differences between 
gross and net weight. 


6. Bank Charges 


Commerce verified that RSI incurred bank charges on its export 
sales for postage associated with each forwarding schedule. Conf. R. 
1376, 1394. Commerce did not adjust for this bank charge in its fi- 
nal determination. On remand Commerce calculated this bank 
charge on a per pound basis and adjusted FMV to reflect this 
charge for all sales except those where the credit cost paid by RSI’s 
customer exceeded the total credit charges RSI paid to its bank. 


B. Excluding Dumping Margins as de Minimis 

Commerce excluded the remand margins for RSI (0.02%) and 
Kajaria (0.04%) as de minimis. The Federal Circuit recently af- 
firmed Commerce’s power to declare margins to be de minimis: 


The de minimis concept is well-established in federal law. 
Federal courts and administrative agencies repeatedly have ap- 
plied the de minimis principle in interpreting statutes, even 
when Congress failed explicitly to provide for the rule. ‘[Com- 
merce] has long ignored de minimis dumping margins. [Plain- 
tiff] has given us no reason to disturb this practice. 

Although we are not bound by the case law precedent of the 
United States Court of International Trade, we are in complete 
agreement with, and adopt as our own, the holding in Carlisle 
Tire and Rubber Co. v. United States [, 10 CIT 301, 634 F. Supp. 
419 (1986),] that [Commerce] may find that dumping margins 
less than 0.50 percent are de minimis, but only if [Commerce] 
explains the basis for its decision. 

Washington Red Raspberry Comm’n v. United States, 859 F.2d 898, 
—— (Fed. Cir. 1988) (footnotes omitted). Both the determination un- 
derlying the Federal Circuit’s Washington Red Raspberry Comm’n 
decision, Red Raspberries from Canada; Final Affirmative Determi- 
nation of Sales at Less Than Fair Value, 50 Fed. Reg. 19,768 (May 
10, 1985), and the determination in this action were rendered before 
Commerce promulgated 19 C.F.R. § 353.24 (1988), a regulation re- 
garding de minimis margins. See Washington Red Raspberry 
Comm’n v. United States, 12 CIT ——, 670 F. Supp. 1005 (1987), 
aff'd, 859 F.2d 898 (Fed. Cir. 1988). See also Carlisle Tire and Rub- 
ber Co. v. United States 10 CIT 301, 634 F. Supp. 419 (1986). 
Commerce states that whether a margin is de minimis does not 
depend on the existence of other tariffs. While traditional customs 
tariffs raise revenue or protect domestic industries, Commerce iden- 
tifies the intent of antidumping duties as offsetting effects of price 
discrimination. Upon this framework Commerce found the 0.02% 
and 0.04% dumping margins to be de minimis by applying a “cents 
per pound” standard. Antidumping duties are assessed on the ex- 
porter’s net price, i.e., the gross sales price net of items such as 
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freight and insurance. Under the standard applied, the freight 
charges are high in relation to unit prices because castings are 
heavy yet relatively inexpensive. 

The actual margins for RSI and Kajaria would result in a truly 
negligible antidumping duty. If estimated duty deposits had been 
imposed, these companies would have paid less than one hundredth 
of a cent per pound. See Remand Results at 15. Upon review of 
Commerce’s explanation and the confidential remand results, the 
Court finds Commerce’s determination of de minimis margins to be 
supported by substantial evidence on the record as a whole and ac- 
cording to law. 


C. Explanation of Apparently Inconsistent Practice 

The domestic producers argued that Commerce acted inconsis- 
tently because it treated Indian Price Reimbursement Scheme 
(IPRS) payments for steel as a “circumstance of sale adjustment” in 
Certain Welded Carbon Steel Standard Pipe and Tube From India; 
Final Determination of Sales at Less Than Fair Value, 51 Fed. Reg. 
9089, 9091 (Mar. 17, 1986) (the “Sawhill determination”), and then 
two days later treated IPRS payments for pig iron as an “offset to 
material costs.” Certain Iron Construction Castings From India; Fi- 
nal Determination of Sales at Less Than Fair Value, 51 Fed. Reg. 
9486 (Mar. 19, 1986). 

Noting that “[aJn agency must either conform itself to its prior 
decisions or explain the reasons for its departure,” the Court re- 
manded to Commerce “for an explanation of why the practice in 
this case is different from Sawhiil, or, in the alternative, for recal- 
culation of the IPRS rebates as a circumstance of sale adjustment to 
conform to the practice approved in Sawhill.” Alhambra I, 12 CIT 
at ——, 685 F. Supp. at 1258. 

In this limited remand the Court excluded, on grounds of failure 
to exhaust administrative remedies, other arguments of the domes- 
tic industry concerning Commerce’s treatment of IPRS payments. 
The Court found it appropriate to require the exhaustion of admin- 
istrative remedies because Commerce did not have an opportunity 
to comment on those arguments during the administrative investi- 
gation. Alhambra I, 12 CIT at ——, 685 F. Supp. at 1257. 

Before undertaking to explain why Commerce did not make the 
same adjustments for IPRS payments in Sawhill and Alhambra I, 
Commerce’s Office of Investigations solicited comments from the in- 
terested parties: 


In [Alhambra I], the Court of International Trade remanded 
the antidumping duty determination of iron construction cast- 
ings from India to en * * * In part, the Court held 
that [Commerce’s] treatment of IPRS payments as a direct off- 
set to the cost of raw materials is inconsistent with [Com- 
merce’s] treatment of similar payments in another determina- 
tion as a circumstance of sale adjustment pursuant to 19 C.F.R. 
[§ ] 353.15 (see [Sawhill]). 
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Before addressing this part of the Court’s remand, we are giv- 
ing you an opportunity to present your written comments to us 
on this issue. Your brief on this issue is due on June 13, 1988. 
You must serve a copy of your brief to the other parties in this 
proceeding by hand. You will have until June 20, 1988, to sub- 
mit a rebuttal brief. 

Letter from Michael J. Coursey to Paul Rosenthal and Dennis James 

(June 6, 1988). 

Commerce has now explained why it treated IPRS payments as a 
circumstance of sale adjustment in Sawhill and as an adjustment to 
material costs in this separate determination. In Sawhill, Com- 
merce viewed an IPRS program for steel that was virtually identi- 
cal to the program for pig iron. The IPRS program for steel rebated 
to Indian pipe and tube exporters the “difference between domesti- 
cally-produced and internationally-acquired steel prices.” 51 Fed. 
Reg. at 9091. Commerce determined it would be unreasonable to 
compare the United States sales of pipe and tube that received 
IPRS payments with home market sales that did not benefit from 
the IPRS. Consequently, Commerce made a circumstance of sale ad- 
justment. 19 U.S.C. § 1677b(a)(4\B); 19 C.F.R. § 353.15. Adjusting 
steel costs was not an option for Commerce because FMV in 
Sawhill was based upon home market prices made pursuant to 19 
U.S.C. §1677b(aX(1). As Commerce explained in the Sawhill 
determination, 

the IPRS rebate is directly related to, and in fact contingent up- 
on, the export sale of the merchandise under investigation. Re- 
ceipt to the IPRS effectively enhanced the net return to TISCO 
on those sales. Therefore, we believe this adjustment is compa- 
rable to other circumstance of sale adjustments. 
51 Fed. Reg. at 9091. Sawhill Tubular Div. Cyclops Corp. v. United 
States, 11 CIT ——, 666 F. Supp. 1550 (1987), affirmed Commerce’s 
determination. Commerce found that IPRS payments were directly 
related to export sales of pipe and tube and decreased the manufac- 
turer’s cost of producing the exported merchandise. Jd. at ——, 666 
F. Supp. at 1557. Since IPRS payments effectively lowered steel 
costs, and thus the price of exports, a fair comparison of ex-factory 
prices necessitated a circumstance of sale adjustment to FMV to ac- 
count for the fact that no IPRS cost savings were achieved on home 
market sales. 

Sawhill did not declare that a circumstance of sale adjustment 
was the only method by which Commerce could account for IPRS 
payments. Rather, Sawhill affirmed that Commerce could make 
that particular adjustment in that determination based on home 
market prices. Indeed, Sawhill indicates that Commerce should 
treat IPRS payments differently where it bases FMV upon con- 
structed value: 


[T]here are several cases which indicate how an export pay- 
ment such as the IPRS should be treated when FMV is based 
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ye constructed value rather than home market prices. In 

nited States v. European Trading Co., 27 CCPA 289, C.A.D. 
103 (1940), a German producer of wire fish netting received a 
rebate upon exportation from the supplier of the principal in- 
put. The Court of Customs and [Patent] Appeals held that in 
calculating the cost of production, the amount of the rebate 
should not be added. The Court affirmed the lower court which 
held that even assuming the rebate was a subsidy, the proper 
cost was the producer’s actual cost, with no addition for the re- 
bate. See also Al Tech Specialty Steel Corp. v. United States, 10 
CIT ——, 633 F. Supp. 1376 (1986) (Commerce’s decision not to 
include subsidies in cost of production and constructed value 
calculations was reasonable). 

Sawhill, 11 CIT at ——, 666 F. Supp. at 1557. 

Had Commerce identified any Indian company that produced 
merchandise from duty-free imported pig iron, Commerce states it 
would have calculated raw material costs under 19 U.S.C. 
§ 1677b(eX1A) upon actual international prices paid. Just as Com- 
merce would calculate raw material costs net of duty drawback, 
Commerce calculated pig iron costs net of IPRS. 

Because the Sawhill fair market value comparison was price to 
price, the only adjustment available for Commerce was a circum- 
stance of sale adjustment. With the constructed value for iron con- 
struction castings, Commerce had a choice of making either a cir- 
cumstance of sale adjustment or accounting for IPRS in raw materi- 
al costs. Commerce chose the latter course because IPRS reduced 
the cost of raw materials. 

The Court finds Commerce’s explanation of why it treated IPRS 
as an offset to material costs under 19 U.S.C. § 1677b(e\(1) to be ac- 
cording to law and supported by substantial evidence on the record 
as a whole. The domestic producers raise other issues in their reply 
brief, but these are beyond the scope of the remand order to explain 
Sawhill. Alberta Pork Producers’ Mktg. Bd. v. United States, 12 CIT 
——,, 683 F. Supp. 1398, 1403 (1988). Commerce’s initial request for 
comments from the parties on the remand to explain Sawhill did 
not expand the scope of the remand. 


CoNCLUSION 


Commerce’s correction of clerical errors changed the dumping 
margins for each of the Indian producers except Serampore: 
Weighted average 
margin percentage 
ee ta ea CD Oi 88 CECE Se. os ERS ee Cb cache Cceen 0.02 
I A alec then cere as cub nsnchastes Se aawaee’ 2.93 
SG a. 5 3 0s irene u0:k gine te Bk tis nh W On OU 4 tes’ NOUS See cus queue uees 0.82 
Tenis Cle atte) GOI is 5d 6 9 ns 8 oe cence snce gens tnteena 0.04 
PE I So aria dc 6 aib «cod chee ndne< aaa Oi ddaaud ss one auetaccneuseuel 2.37 


The Court finds Commerce’s remand corrections, findings of de 
minimis margins, and explanation of Sawhill are within the scope 
of the ordered remand. The Court finds that Commerce’s remand 


Manufacturers/seller/exporters 
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determination is according to law and supported by substantial evi- 
dence on the record as a whole. The action will be dismissed. 


(Slip Op. 88-161) 


NTN Bearinc Corp. or AMERICA, AMERICAN NTN BEARING MANUFACTUR- 
ING Corp., AND NTN Toyo Bearinc Co., Lrp., PLAINTIFFS v. UNITED 
States, U.S. DEPARTMENT OF COMMERCE, AND C. WILLIAM VERITY, JR., 
Secretary, U.S. DEPARTMENT OF COMMERCE, DEFENDANTS, THE TIMKEN 
Co., DEFENDANT-INTERVENOR 


Court No. 87-11-01066 
[Plaintiffs’ motion for a preliminary injunction denied.] 


(Dated November 23, 1988) 


Barnes, Richardson & Colburn (Robert E. Burke, Donald J. Unger, Kazumune V. 
Kano and J. Kevin Horgan) for plaintiffs. 

John R. Bolton, Assistant Attorney General; David M. Cohen, Director, Commer- 
cial Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Meln- 
brencis); of counsel: Stephanie J. Mitchell, Attorney-Advisor, Office of Chief Counsel 
for Import Administration, Department of Commerce, for defendants. 

Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart, James R. Cannon, dr. 
and John M. Breen); of counsel: Scott A. Scherff, Senior Corporate Counsel, The 
Timken Company, for defendant-intervenor. 


OPINION 


TsoucaLas, Judge: This matter is before the Court on plaintiffs’ 
motion for a preliminary injunction to restrain defendants from liq- 
uidating certain entries subject to an antidumping duty order 
which is pending review before this Court. In accordance with a de- 
cision orally delivered at the conclusion of a hearing on this motion 
on November 15, 1988, plaintiffs’ motion for a preliminary injunc- 
tion is denied. 


BACKGROUND 


On August 17, 1987, the Department of Commerce, International 
Trade Administration (ITA), determined that certain tapered roller 
bearings and parts thereof, finished and unfinished, from Japan 
were being sold at less than fair value. Final Determination of Sales 
at Less Than Fair Value; Tapered Roller Bearings and Parts There- 
of, Finished and Unfinished, From Japan, 52 Fed. Reg. 30,700 (Aug. 
17, 1987).1 Plaintiffs (NTN) thereafter commenced an action chal- 
lenging ITA’s dumping findings and the rate of duties to be assessed 
against the subject merchandise. 


‘The antidumping duty order covering the subject merchandise was published on October 6, 1987. See 52 Fed. 
37,352. This order and the antidumping determination which underlies it were amended subsequently. See 
52 Fed. Reg. 47,955 (Dec. 17, 1987). 
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The cash deposit rate accompanying an affirmative dumping de- 
termination serves as an estimated dutiable amount with respect to 
subsequent entries. The actual rate is determined at the conclusion 
of an administrative review conducted pursuant to 19 U.S.C. 
§ 1675(a) (1982 & Supp. IV 1986). 

The statutory framework was refashioned in 1984 so that ITA’s 
performance of a review of the original dumping findings is trig- 
gered only when an interested party makes a request. See Trade 
and Tariff Act of 1984, Pub. L. 98-573, § 611(aX(2), 98 Stat. 3031 
(1984). Pursuant to this new mandate, ITA promulgated a regula- 
tion prescribing that absent a petition for an administrative review, 
the estimated duty rate announced in the original duty order will 
govern all ensuing entries. 19 C.F.R. § 353.53a(d) (1988). 

On September 30, 1988, the ITA gave proper notice that request 
for an administrative review covering entries from March 27, 1987 
to September 30, 1988 must be made by October 31, 1988. 53 Fed. 
Reg. 38,314 (Sept. 30, 1988). In the event of ITA’s receipt of a timely 
request, liquidation of these entries would have been suspended au- 
tomatically during the pendency of such a review. Instead of re- 
questing a review, however, NTN seeks to prevent liquidation of the 
subject entries via the extraordinary means of preliminary 
injunction. 

The Court granted a Temporary Restraining Order on November 
10, 1988 to preserve the status quo pending a hearing on NTN’s mo- 
tion for injunctive relief. 


DISCUSSION 


The question raised, whether a preliminary injunction should is- 
sue pending judicial scrutiny of the underlying affirmative dumping 
findings, is identical to the one raised in Fundicao Tupy, S.A. v. 
United States, 11 CIT ——, 669 F. Supp. 437 (1987).2 The unanimous 
three-judge panel denied such a remedy, concluding that plaintiffs 
failed to meet the immediate and irreparable harm prong of the cri- 
teria governing authorization of injunctive relief.* In thus holding, 
three judges of this Court found significant the fact that plaintiffs 
deliberately chose not to avail itself of the existing administrative 
remedy. Since NTN recapitulates arguments rejected in Fundicao 
Tupy as lacking legal support, this Court denies the present motion 
on the reasoning articulated therein. 


2The Court has the jurisdiction to grant injunctive relief pursuant to 19 U.S.C. § 1516a(c) (1982). 

3¥or Fundicao Tupy’s circuitous subsequent proceedings, see Fundicao Tupy, S.A. v. United States, 11 CIT —, 
671 F. Supp. 27 (1987) (granting an injunction pending interlocutory appeal of denial of preliminary injunction); 
Fundicao Tupy, S.A. v. United States, 12 CIT ——, 678 F. Supp. 898 (1988) (the Court of International Trade’s 
(CIT) judgment on the merits); Fundicao Tupy, S.A. v. United States, 841 F.2d 1101 (Fed. Cir. 1988) (interlocutory 
appeal dismissed as moot); Fundicao Tupy, S.A. v. United States, 12 CIT ——, slip op. 88-32 (Mar. 16, 1988) 
(granting a second stay pending appeal of CIT’s judgment on the merits); Fundicao Tupy, S.A. v. United States, 
Order of July 26, 1988 (denying plaintiffs’ motion to modify the scope of the second stay to include entries made 
during the second administrative review period for which plaintiffs failed to request review); Fundicao 
v. United States, 12 CIT ——, slip op. 88-120 (Sept. 12, 1988) (denying motion to reconsider its Order of July 26, 
1988) (DiCarlo, J., dissenting): Fundicao Tupy, S.A. v. United States, No. 88-1233, slip op. 88-3 (Fed. Cir. Oct. 19, 
1988) (affirming the CIT’s judgment on the merits). 
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NTN relies exclusively on several. decisions of this Court pub- 
lished subsequent to Fundicao Tupy. See Oki Elec. Indust. Co. v. 
United States, 11 CIT ——, 669 F. Supp. 480 (1987); Ipsco Inc. v. 
United States, 12 CIT ——, 693 F. Supp. 1368 (1988); Sonco Steel 
Tube Div. v. United States, 12 CIT ——, slip op. 88-146 (Oct. 25, 
1988). In these cases, two judges of the Court provided injunctive re- 
lief under similar factual circumstances. They expressed the view 
that the regulation prescribing automatic assessment of duties is in- 
applicable in situations where the original dumping order is being 
challenged. That regulation reads in pertinent part: 


(d) Automatic assessment of duties. 


(1) For orders or findings, if the Secretary does not receive a 
timely request under paragraph (a\1), (a2), (aX3), or (aX5) of 
this section, the Secretary, without additional notice, will in- 
struct the Customs Service to assess antidumping duties on the 
merchandise described in paragraphs (b)(1) through (b)(3) of this 
section at rates equal to the cash desposit of (or bond for) esti- 
mated antidumping duties required on that merchandise at the 
time of entry, or withdrawal from warehouse, for consumption 
and to continue to collect the cash deposit previously ordered. 


19 C.F.R. § 353.53a(d). 

Oki, Ipsco, and Sonco accord outstanding weight to the congres- 
sional goal of alleviating administrative backlogs through institu- 
tion of elective review proceedings. In addition, the two judges 
stressed the inequitable impact that denial of injunctive remedy 
would have if the entries subject to a review were to be liquidated 
prior to a judicial examination of the underlying dumping findings. 

While this Court is cognizant of these equity considerations, it 
finds, on the basis of Fundicao Tupy’s interpretation of the prevail- 
ing statutory framework, that an injunction cannot properly be is- 
sued. The statutory introduction of optional initiation of an admin- 
istrative review by an interested party also empowered ITA to 
adopt reasonable rules to administer the new congressional man- 
date. Section 353.53a(d), which requires the claimant to request re- 
view in order to avoid automatic liquidation during the pendency of 
judicial action, was promulgated in conformity with ITA’s authori- 
ty. As the court in Fundicao Tupy stated: 


Plaintiffs do not contest the validity of the regulation nor do 
they dispute that they were properly notified of the necessity of 
requesting a review. Instead, plaintiffs contend that they will 
suffer irreparable harm by virtue of the loss of judicial review 
as to entries which are liquidated pursuant to the above-cited 
regulation. In other words, the benefits of a judgment on the 
merits which is favorable to plaintiffs’ position will not be ap- 
plicable to those entries liquidated pursuant to § 353.53a(d). See 
also 19 U.S.C. § 1516a(c)(1) (1982) (providing that, unless. en- 
joined by court order, entries be liquidated in accordance with 
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the administrative determination until notice of a contrary ju- 
dicial decision is published). 

Had plaintiffs chosen to incur the expense of participating in 
an administrative review, the rig to obtain judicial re- 
view as to entries covered by that administrative proceeding 
could be protected. However, given the failure to seek such a re- 
view, § 353.53a(d), in effect, specifies the amount of the duties 
owed on the subject entries. Any harm, therefore, that plain- 
tiffs may suffer if the entries are liquidated is undeniably the 
result of their failure to utilize the administrative remedy pro- 
vided. Cf. Zenith Radio Corp. v. United States, 1 Fed. Cir. (T) 74, 
78, 710 F.2d 806, 810 (1983) (the threat of liquidation constitut- 
ed irreparable harm justifying injunctive relief where movant 
had participated in the administrative review process and was 
seeking to preserve the opportunity for judicial review of the 
results of that administrative review). The relevant statutory 
scheme contemplates that Commerce, in the first instance, be 
afforded an opportunity to review its determinations in the 
course of calculating actual dumping margins for a given peri- 
od. Id. at 4-5. 

Accordingly, this Court will not exercise its injunctive power 
where plaintiffs, as those in Fundicao Tupy, were afforded adequate 
alternatives to safeguard their rights. To grant injunctive relief 
under the facts of this case would be to reward the plaintiffs for 
thwarting the administrative process. 

The Court’s reconsideration of the issue herein stems from the bi- 
furcated development in Fundicao Tupy and its progeny. In view of 
the conflicting opinions of the judges of this Court, this Court in- 
vites the Federal Circuit to address this matter as soon as practica- 
ble should the instant decision be appealed so that the Court. may 
have proper guidance and precedence in reviewing this foreseeably 
recurrent question. 

Plaintiffs’ motion is denied since they fail to demonstrate the 
threat of immediate and irreparable harm absent injunctive relief. 


(Slip Op. 88-162) 


Koru Nortu AMERICA, PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 88-04-00293 


Before NicHo.as Tsouca.as, Judge. 
[Plaintiffs motion for partial summary judgment denied; defendant’s cross-motion 
for partial summary judgment denied; and action dismissed.] 
(Decided November 23, 1988) 


Coudert Brothers (Robert L. Eisen and Michelle S. Benjamin) for plaintiff. 
John R. Bolton, Assistant Attorney General; Joseph I. Liebman, Attorney in 
Charge, International Trade Field Office, Commercial Litigation Branch, U.S. De- 
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partment of Justice (Michael P. Maxwell and Barbara Epstein); of counsel: Karen P. 
Binder, U.S. Customs Service, for defendant. 


OPINION 


TsoucaLas, Judge: Plaintiff, Koru North America, brings this ac- 
tion to contest the United States Customs Service’s (Customs) exclu- 
sion of frozen Hoki fillets that entered through the port of Seattle 
under entry #110—0659025-8 on February 23, 1988. Upon deter- 
mining that plaintiff improperly marked the subject merchandise 
as a “Product of New Zealand,” rather than as a “Product of the So- 
viet Union,” for country of origin purposes, Customs issued a Notice 
of Redelivery with respect to these goods. Plaintiff claims that since 
the product was correctly marked, Customs improperly issued the 
Notice of Redelivery. 


BACKGROUND 


The fish, known as the “New Zealand Hoki,”! were caught off the 
shores of New Zealand within its Exclusive Economic Zone (EEZ).? 
They were caught by ships chartered by Fletcher Fishing, Ltd. 
(Fletcher), the largest fishing company in New Zealand, while flying 
the flags of New Zealand, Japan and the Union of Soviet Socialist 
Republic.’ The fish were beheaded, de-tailed, eviscerated and frozen 
aboard the ships within New Zealand’s EEZ, then landed and of- 


floaded in New Zealand where they were commingled and stored 
under Fletcher’s control. The initial processing aboard the vessel 
had to conform with all of New Zealand’s fishing laws and 
regulations. 

Once ashore, the fish were inspected and certified by the New 
Zealand Ministry of Agriculture and Fisheries as being of New Zea- 
land origin, fit for human consumption and caught in conformity 
with the requirements imposed by New Zealand. 

The fish were then sent to Korea for further processing; they 
were thawed, skinned, boned, trimmed, glazed, refrozen and pack- 
aged for exportation to the United States. 

The merchandise arrived in the United States in cartons marked 
“Product of New Zealand.” Customs issued a Notice of Redelivery 
against the merchandise in its condition marked as imported. Cus- 
toms’ position is that the fish caught and commingled should be la- 
beled “Product of the Soviet Union, Japan and New Zealand,” 
based on the doctrine of the Law of the Flag. It reasons that since 
~ Tithe scientific name is Macruronus Novaezelandiae Hector, see Plaintiff's Brief in Support of its Motion for 
Partial Summary Judgment at 6-7 [hereinafter Plaintiff's Brief. 

2New Zealand defines its EEZ as those areas of sea, beyond and adjacent to the territorial sea, having as their 
outer limits a line measured seaward from the defined baseline every point of which is 200 nautical miles from 
the nearest point of the baseline. Jd. at 7. New Zealand's definition is in accordance with the definition provided 
in the United Nations Convention on the Law of the Sea, A/Conf. 62/122, U.N. Sales No. E.83.V.5, Articles 55, 57 
(1983). 

3aithough Customs originally determined that the cartons should be marked only as a “Product of the Soviet 
Union,” they have subsequently revised their position to require that the goods be marked as a “Product of the 
Soviet Union, Japan and New Zealand” because the fish were caught by vessels flying the flags of those coun- 


tries. References in this opinion solely to the Soviet Union will, for the sake of brevity, be assumed to encompass 
Customs’ latter intent. 
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the EEZ is outside the territorial waters of a country, it is the high 
seas, and that fish caught on the high seas are products of the coun- 
try of the flag of the catching vessel. Plaintiff, on the other hand, 
claims that the fish are products of New Zealand since they were 
caught within New Zealand’s EEZ on behalf of a New Zealand com- 
pany, and were at all times owned by that company. 

At the hearing of this action and in their briefs, the parties 
presented arguments as to whether the fish are a product of New 
Zealand or a product of the Soviet Union, but sought to reserve 
judgment on the issue of whether the product was substantially 
transformed in South Korea, thereby rendering it a product of 
South Korea for country of origin purposes. 

At the direction of the Court at oral argument, the parties briefed 
the issue pertaining to substantial transformation and agreed that 
the fish were substantially transformed in South Korea. The follow- 
ing discussion sets forth the Court’s rationale for finding that sub- 
stantial transformation occurred in South Korea. 


Discussion 


A. The Law of the Flag 


On the high seas, the country of origin of fish is determined by 
the flag of the catching vessel. Procter & Gamble Mfg. v. United 
States, 60 Treas. Dec. 356, T.D. 45099 (1931), aff'd, 19 CCPA 415, 
C.A.D. 3488, cert. denied, 287 U.S. 629 (1932).4 In international law, 
a ship on the high seas is considered foreign territory, functionally, 
“a floating island of the country to which [it] belongs.” Thompson v. 
Lucas, 252 U.S. 358, 361 (1920). See also Robbins (Inc) v. United 
States, 47 Treas. Dec. 261, T.D. 40728 (1925) (fish are characterized 
by their first taking). 

Plaintiff maintains that “the maritime principle that the nation- 
ality of a vessel on the ‘high seas’ is determined by the flag it flies, 
is of no relevance to this particular controversy, because the fish in 
question were caught in the EEZ by registered New Zealand fishing 
vessels on behalf of the New Zealand industry and against its share 
of the total allowable catch.”> Plaintiff's Reply in Support of its Mo- 
tion for Partial Summary Judgment, and in Opposition to Defend- 
ants’ Cross-Motion for Partial Summary Judgment and Dismissal at 
18 (Plaintiff's Reply). Plaintiff additionally claims that the foreign 
ships became de facto “New Zealand fishing vessels” despite being 
foreign owned and flagged because: (1) the fish were caught by ves- 
sels under charter to the New Zealand company, Fletcher, for the 
specific purpose of enabling Fletcher to exhaust its Hoki quota allo- 

4in Procter & Gamble, the merchant ships of a foreign country were found to be foreign territory, and whale oil 


a upon them in the Antarctic Ocean under contract to a U.S. company was considered produced in a for- 
country within the meaning of the statute involved. 19 CCPA at 417. 


nder the quota management system implemented by New Zealand in the New Zealand Fisheries Act 1983 


and the Fisheries Amendments 1986, Individual Transferable = (ITQ) is first allocated by the New Zealand 


government to individuals and companies comprising the New land fishing industry in order to allocate that 
industry’s access to the fishing resource within New Zealand EEZ waters, in furtherance of New Zealand’s fish- 
as conservation and management regime. See —— Brief at 8; Plaintiff's Statement of Material Facts as to 


ich There is no Genuine Issue to be Tried at 5, para. 24. 
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cation; (2) the vessels were controlled by Fletcher and New Zealand 
laws; Fletcher owned all the fish caught and processed by the ves- 
sels; the vessels, which were temporarily imported for home con- 
sumption whereby Fletcher entered into a deed of covenant of NZ 
$700,000.00 for each vessel, were thought of as New Zealand fishing 
vessels by the New Zealand Ministry of Agriculture; and (3) the Di- 
rector General consented to registration of the vessels as “New Zea- 
land fishing vessels.” Plaintiff's Brief at 24-27. Thus, plaintiff as- 
serts that the proper country of origin is New Zealand. 

However, plaintiffs fiction of “de facto New Zealand vessels” ig- 
nores that even though the ships were registered in New Zealand 
for purposes of fishing within the EEZ, the ships maintained their 
Soviet registry, meaning, they flew the flag of the Soviet Union, ap- 
plied Soviet law on board ship, and remained part of the sovereign- 
ty of the Soviet Union. The law of the flag has been found to “super- 
sede[ ] the territorial principle * * * because [the ship] ‘is deemed to 
be a part of the territory of that sovereignty [whose flag it flies], 
and not to lose that character when in navigable waters within the 
territorial limits of another sovereignty,’ ” Lauritzen v. Larsen, 345 
U.S. 571, 585 (1953) (quoting United States v. Flores, 289 U.S. 137, 
155-59 (1933)), and “must prevail unless some heavy counterweight 
appears.” Jd. at 586. Cf. Hellenic Lines Ltd. v. Rhoditis, 398 U.S. 
306 (1970); Gulf Trading & Transport Co. v. M/V Tanto, 694 F.2d 
1191 (9th Cir. 1982), cert. denied, 461 U.S. 929 (1983) (sufficient and 
substantial contacts with the United States satisfy the “heavy coun- 
terweight” requirement). Therefore, since the subject merchandise 
was caught and initially processed on Soviet territory, it originates 
from that country. 

Plaintiff misinterprets the application of rights conveyed through 
the establishment of an EEZ.° The authority for establishing an 
EEZ derives from the United Nations Convention on the Law of the 
Sea (LOS Convention) where each country is provided with certain 
sovereign rights within its EEZ, specifically “sovereign rights for 
the purpose of exploring and exploiting, conserving and managing 
the natural resources, whether living or nonliving * * *.” Article 56 
of the LOS Convention. These rights need not be claimed by a coast- 
al State to exist. See Art. 55, LOS Convention. 

In interpreting the LOS Convention, plaintiff correctly observes 
that the fish are “natural resources within an area under New Zea- 
land’s sovereign jurisdiction and authority [i.e., the EEZ],” but care- 
fully and correctly refrains from going so far as to state that the 
fish are natural resources of New Zealand. The distinction is signifi- 
cant because, according to the LOS Convention, a State is not pro- 
vided with absolute sovereignty over the living natural resources 

®The concept of an EEZ has been given legitimacy in pp gene law. The number of States claiming such a 
et fifty-nine as of 1985, represents over two-thirds of all coastal States, including all industrial maritime 
ost EEZs generally conform to the regime set out in the United Nations Convention on the Law <* ved 

aa and such widespread acceptance provides the necessary elements for international legal acceptance. Th 


United States not only log my its own EEZ, but also recognizes the claims of foreign nations to an ieee 
lamation No. 5030, 48 Fed. Reg. 10,605 (1983); United States v. Rioseco, 845 F.2d 299 (11th Cir. 1988). 
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within an EEZ. The State is only provided with “sovereign rights 
for the purpose of exploring and exploiting, conserving and manag- 
ing the natural resources * * *.” Jd. “Sovereign rights” are not the 
equivalent of “sovereignty.”’ The State, therefore, possesses nothing 
more than a preferential fishing zone within its EEZ, which has 
been recognized as: 
not compatible with the exclusion of all fishing activities of oth- 
er States. A coastal State entitled to preferential rights is not 
free, unilaterally and according to its own uncontrolled discre- 
tion, to determine the extent of those rights. The characteriza- 
tion of the coastal State’s rights as preferential implies a cer- 
tain priority, but cannot imply the extinction of the concurrent 
rights of other States * * *. The coastal State has to take into 
account and pay regard to other States * * *. 
1974 L.C.J. 1, 27. 

Even though plaintiff would like this Court to equate the EEZ 
with the territorial sea, such a conclusion would be clearly improp- 
er, as certain elements of the high seas are retained in an EEZ. Spe- 
cifically, the “freedoms * * * of navigation and over-flight and of 
the laying of submarine cables and pipelines, and other internation- 
ally lawful uses of the sea related to these freedoms * * *.” Art. 58 
of the LOS. In addition, a State is free in its territorial sea to pro- 
hibit fishing by foreigners, monopolize the fishing resources and the 
exploitation thereof, and fully control those waters. Within an EEZ, 
however, the State retains control of the fishing resources only for 
the purpose of optimum utilization and to prevent the unnecessary 
exhaustion of resources.’ In this regard, although the State retains 
the exclusive right to determine the amount of allowable catch, it is 
obligated to allocate the surplus among the other States. Art. 62 of 
the LOS. Consequently, it would be improper to characterize fish 
caught within a country’s EEZ as originating from that country on 
the basis of their being caught within the EEZ. 

The extra grant of jurisdiction to a State through its EEZ must be 
considered in light of the purposes of the marking statute. In ascer- 
taining what constitutes the country of origin under the marking 
statute, a court must look at the sense in which the term is used in 
the statute, giving reference to the purpose of the particular legisla- 
tion involved. Procter & Gamble, 19 CCPA at 442 (citing Burnet v. 
Chicago Portrait Co., 285 U.S. 1 (1932)). 

The purpose of the marking statute is outlined in United States v. 
Friedlaender & Co., 27 CCPA 297, 302, C.A.D. 104 (1940), where the 
court stated that: 

Congress intended that the ultimate purchaser should be able 

to know by an inspection of the marking on imported goods the 
“The characterization of the rights of the coastal State within an EEZ as “sovereign rights” rather than as 
”” represents a deliberate compromise between the territorial and the jurisdictional theorists of the 


“sovereign' 
time. See nell, The International Law of the Sea, Vol. 1 at 575 (1982). 
8 See nerally Comment, The Exclusive Economic Zone: Its Development and Future in In 


ternational and Do- 
mestic , 45 La. L. Rev. 1269 (1985); Oda, Fisheries Under the United Nations Convention on the Law of the 
Sea, 77 Am. J. Int’l L. 739 (1983); O’Connell at 553-79. 
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country of which the goods is the product. The evident purpose 
is to mark the goods so that at the time of purchase the ulti- 
mate purchaser may, by knowing where the goods were pro- 
duced, rhe able to buy or refuse to buy them, if such marking 
should influence his will. 

This purpose would be best served in the instant action by finding 
the fish to be products of the Soviet Union, Japan and New Zealand 
since the catching and initial processing occurred on the vessels of 
these countries. 

Plaintiff claims the marking statute requires that the nexus 
among the fish, the registration of the vessels and New Zealand be 
considered in making a country of origin determination. The term 
“country of origin” is defined in the regulations as: 


the country of manufacture, production, or growth of any arti- 
cle of foreign origin entering the United States. 


19 C.F.R. § 134.1(b). The term “country” is defined as: 
the political entity known as a nation. Colonies, possessions, or 
protectorates outside the boundaries of the mother country are 
considered separate countries. 
19 C.F.R. § 134.1(a). 
Plaintiff contends that neither of the above definitions squarely 
addresses the present situation. The Court disagrees. The fish in the 


instant action were caught beyond the boundaries of the mother 
country (New Zealand), i.e., in an area which is not within the sov- 
ereignty of New Zealand but where New Zealand merely possesses 
preferential fishing rights. Therefore, the fish are a product of the 
Soviet Union, Japan and New Zealand, provided they have not been 
substantially transformed in South Korea. 


B. Substantial Transformation 

The marking statute, section 304 of the Tariff Act of 1930, as 
amended, 19 U.S.C. § 1304 (1982 & Supp. III 1985) requires all arti- 
cles imported into the United States to “be marked in a conspicuous 
place as legibly, indelibly, and permanently [as possible] * * * to in- 
dicate to an ultimate purchaser in the United States the English 
name of the country of origin of the article.” 19 U.S.C. § 1304(a). 
The country of origin of an article is defined as “the country of 
manufacture, production, or growth of any article of foreign origin 
entering the United States.” 19 C.F.R. § 134.1(b). In the instant ac- 
tion, that country would be either New Zealand, because the fish 
were caught in its claimed EEZ, or the Soviet Union, since the 
catches were made on board a Soviet-flag vessel. However, an im- 
portant exception exists to the marking statute. When “[flurther 
work or material added to an article in another country [would] ef- 
fect a substantial transformation”, such other country will be the 
“country of origin” within the meaning the statute. Jd. the Court 
finds the procedures performed upon the fish in South Korea to con- 
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stitute a “substantial transformation” within the meaning of the 
statute. 

The country of origin marking statute was intended, inter alia, 
“to facilitate consumer purchasing decisions * * *.” National Juice 
Products Ass’n v. United States, 10 CIT 48, 59 n.15, 628 F. Supp. 
978, 989 (1986). By indicating to consumers where a product was 
manufactured, the statute helps informed and discriminating buy- 
ers decide either “to buy or refuse to buy [a product] * * * if such 
markings should influence [their] will.” Jd. at 58, 628 F. Supp. at 
988 (citations omitted). Courts have developed several tests in deter- 
mining whether substantial transformation has occurred. The most 
significant is the “name, character or use” test.° Anheuser-Busch 
Brewing Ass’n v. United States, 207 U.S. 556, 562 (1907). A substan- 
tial transformation occurs when articles “lose their identity as 
such, and become new articles having * * * a new name, character, 
and use. * * *” United States v. Gibson-Thomsen Co., 27 CCPA 267, 
270, C.A.D. 98 (1940). The “name, character and use” test is “‘enti- 
tled to continued adherence in view of its affirmance in recent opin- 
ions by our appellate court.” Ferrostaal Metals Corp. v. United 
States, 11 CIT ——, ——,, 664 F. Supp. 535, 538 (1987) (citing Tor- 
rington Co. v. United States, 3 Fed. Cir. (T) 158, 764 F.2d 1563 
(1985); Belcrest Linens v. United States, 2 Fed. Cir. (T) 105, 741 F.2d 
1368 (1984)). 

The Customs Service has incorporated the name, character or use 
test of Gibson-Thomsen in its regulations. See 19 C.F.R. § 134.35. A 
processor who converts an imported article into a different article 
having a new name, character or use has substantially transformed 
the imported article, thereby requiring the markings on the product 
to reflect this change. Jd. 

The article need not experience a change in name, character and 
use to be substantially transformed. United States v. International 
Paint Co., 35 CCPA 87, C.A.D. 376 (1948). Only one of the three 
prongs needs to be satisfied for a product to achieve substantial 
transformation. The name element, however, has received less 
weight and is considered “the weakest evidence of substantial trans- 
formation.” National Juice Products, 10 CIT at 59, 628 F. Supp. at 
989; cf. Superior Products Co. v. United States, 11 CIT at ——, 669 


Three other tests are manifest from caselaw: (1) The “article of commerce” test focuses on whether a “new ar- 
ticle of commerce” has emerged from the operations performed on the imported article, see Carlson Furniture In- 
dustrties v. United States, 65 Cust. Ct. 474, C.D. 4126 (1970); (2) The “essence” test which yields substantial trans- 
formation if the imported article is an integral part of the whole product with which it is combined, see Grafton 
Spools, Ltd. v. United States, 45 Cust. Ct. 16, C.D. 2190 (1960); The Diamond Match Co. v. United States, 49 CCPA 
52, C.A.D. 796 (1962); and (3) the “value added” test which requires the imported article to contribute significant- 
ly to the value of the final product. See United States v. Murray, 621 F.2d 1163 (1st Cir.), cert. denied, 449 U.S. 837 
(1980). 

The plethora of tests results from the cases on substantial transformation being “very product specific and 
* * * often distinguishable on that basis, rather than by their statutory underpinnings.” Superior Products Co. v. 
United States, 11 CIT ——, ——, 669 F. Supp. 472, 479 (1987). Courts have not adhered rigidly to a single test be- 
cause of “the importance of focusing on the facts of each case.” Coastal States Marketing, Inc. v. United States, 
10 CIT 613, 615, 646 F. Supp. 255, 257 (1986), aff'd, 818 F.2d 860 (Fed. Cir. 1987) (citing Belcrest Linens, 2 Fed. 
Cir. (T) at 109, 741 F.2d at 1372). Courts find it “difficult to take concepts applicable to products such as textiles 
and apply them to combinations of liquids or fabrication of steel articles.” Superior Products, 11 CIT at ——, 669 
F. Supp. at 479. Nonetheless, the Court will apply only the name, character or use test in this case. 
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F. Supp. at 478 (changes in use or character were the predominant 
elements). 

In the present action, the criteria for substantial transformation 
have been satisfied. The fish’s name has been changed as the result 
of the processing method which occurred in Korea. When the fish 
arrive in Korea they are known as “headed and gutted” Hoki, as 
they have been beheaded, de-tailed and enviscerated. Plaintiff’s Re- 
sponse to Defendant’s Statement of Material Facts as to Which 
There is No Genuine Issue to be Tried, Exhibit A, Reply Affidavit of 
D.J. Easton (Easton Reply Affidavit), para. 2. The fish fillets export- 
ed from Korea to the United States, on the other hand, are known 
as “individually quick-frozen (IQF) fillets.” Jd. at para. 5(e). While 
change of name is not dispositive, “satisfaction of the name criteri- 
on” is evidence in favor of a finding of substantial transformation. 
Ferrostaal Metals, 11 CIT at ——, 664 F. Supp. at 541. 

The fish’s character, after its journey through Korea, is also vast- 
ly different from what it was upon departure from New Zealand. 
Plaintiff's Reply Brief at 9. The fish arrive in Korea, with the look 
of a whole fish, albeit without heads, tails or viscera, see id. at 9 (cit- 
ing Easton Reply Affidavit, paras. 5(e) and (g)), whereas the fish 
that are exported from Korea have no skin or bones, “no longer pos- 
sess the essential shape of the fish * * * have been trimmed of jag- 
ged edges, fat lines and impurities, glazed to preserve their mois- 
ture and thereby enhance their shelf life, frozen to protect the fish 
from spoilage and finally, packaged.”?° Jd. at 9. Additionally, the 
fillets are considered discrete commercial goods and are sold in sep- 
arate areas and markets. Jd. at 10. Unlike the product in National 
Juice Products, the fresh article here (the headed and gutted fish) 
undergoes its transformation into a processed retail product (fillet) 
in the second country (Korea). These changes go to the fundamental 
nature and character of the fish; the fish have been transformed, 
both in name and in character. Therefore, a new article of com- 
merce has been created. 

Moreover, as plaintiff points out, they have different tariff classi- 
fications. Plaintiff’s Reply Brief at 10. Even though “proper tariff 
classification is not dispositive of whether the manufacturing pro- 
cess necessary to complete an article constitutes a substantial trans- 
formation,” Torrington Co., 3 Fed. Cir. (T) at 167, 764 F.2d at 1571 
(citing Belcrest Linens, 2 Fed. Cir. (T) at 110, 741 F.2d at 1373), dif- 
ferent tariff classifications are, nevertheless, additional evidence of 
substantial transformation. Ferrostaal Metals, 664 F. Supp. at 541. 


10The decision in William Camp Co. v. United States, 24 CCPA 142, 144, T.D. 48623 (1936), is extremely persua- 
sive: “[TJhere are many varieties of fish that are caught upon the high seas and not within the territorial limits 
of any country. In such case, clearly the place where packed, as the term ‘packed’ is used in [the relevant provi- 
sion], would properly be considered the country of origin, and the words ‘Packed in (that country]’ would clearly 
indicate the country of origin.” 
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CONCLUSION 


For the above reasons this Court finds that the Hoki were sub- 
stantially transformed in South Korea and are thus a product of 
South Korea and should be properly marked as such. Additionally, 
had fish not been substantially transformed in South Korea they 
would have properly been marked as products of the Soviet Union, 
Japan and New Zealand. 


(Slip Op. 88-163) 


Ipsco, INc. AND Ipsco STEEL, INC., PLAINTIFFS v. UNITED STATES, DEFENDANT, 
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plaintiffs. 
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OPINION 


On April 22, 1986, the United States Department of Commerce, 
International Trade Administration (ITA) issued a final affirmative 
countervailing duty determination in Oil Country Tubular Goods 
from Canada, 51 Fed. Reg. 15,037 (Apr. 22, 1986). On May 4, 1988, 
this court remanded the action to ITA because ITA, in choosing a 
period over which to allocate the bounty or grant received by Ipsco, 
“failed to provide a non-arbitrary basis for its decision to use a 15 
year period that was derived from standardized IRS data on the 
useful life of equipment in the U.S. Steel industry, rather than a pe- 
riod that could be derived from verified information pertaining to 
the country and company under investigation in this case.” See Ip- 
sco, Inc. v. United States, 12 CIT ——, ——, 687 F. Supp. 614, 616 
(1988) (footnote omitted). As a result of the court’s remand order, 
ITA issued a determination on remand, dated June 7, 1988, in 
which it reaffirmed its earlier decision that the 15 year depreciation 
schedule was appropriate in light of the facts and evidence of this 
particular case. 

Plaintiffs, Ipsco Inc. and Ipsco Steel, Inc. now challenge this re- 
mand determination claiming that ITA “fails to identify any basis 
to support the use of the 15 year period which was not identified 
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before.” See Plaintiffs’ Comments at 2. Plaintiffs also claim that 
“(t]he remand determination fails * * * to show how the 15 year pe- 
riod could be derived from verified information pertaining to the 
country and company under investigation in this case.” Id. 


DIscussION 


The Court remanded ITA’s final affirmative countervailing duty 
determination because it found that ITA’s decision to use a 15 year 
depreciation schedule to determine plaintiffs’ subsidization rate was 
not supported by any reasoning based on facts of record. See Ipsco 
at 625-26. In response to this order, ITA states that it has “re-ex- 
amined” its application of the 15 year period and that it has found 
that the 15 year schedule is the most appropriate allocation period 
to apply in this case. As support for its decision, ITA argues that its 
determination is consistent with the intent of the Tariff Act of 1930 
as amended, 19 U.S.C. § 1671 et seq. (1982 and Supp. IV, 1986) (“the 
Act”), which, while it does not define an allocation period for mea- 
suring nonrecurring grants and loans, does makes clear that bene- 
fits arising from nonrecurring grants or loans should be allocated 
over a period of time that coincides with the commercial and com- 
petitive benefits to the recipient. See S. Rep. No. 249, 96th Cong., 
1st Sess. 85-86. Based upon the language of the Act, ITA concluded 
that “there are no financial or accounting rules or economic argu- 
ments that mandate the choice of a particular allocation period,” 
Remand Determination at 2. From this, ITA asserts that it can use 
an allocation “method” of its choice, so long as it is “reasonable.” 
ITA claims that the 15 year period chosen in this case meets this re- 
quirement of reasonableness. 


Use or IRS Tastes 


The court does not view the selection of a specific time period for 
allocation as a methodology, in the general sense of a relatively con- 
stant approach to a particular problem. Rather, the number of 
years in the allocation period is a variable to be determined based 
on particular facts of record. ITA did select a methodology in decid- 
ing to value grants utilized for capital asset purchases by allocating 
the proceeds over the useful life of the capital assets purchased. The 
court does not understand plaintiffs to challenge this methodology 
as a general proposition, but rather they challenge ITA’s applica- 
tion of this methodology, namely, ITA’s adoption of useful life peri- 
ods derived from non-record evidence. In the remand opinion, the 
court agreed with plaintiffs and stated that ITA must reach its deci- 
sion based on the facts of the case before it. See Ipsco at 626. 

ITA’s primary claim in support in the 15 year allocation period is 
one of administrability. ITA claims that having a “set standard” 
provides for consistency, administrability, and predictability. A de- 
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sire for consistency, administrability, and predictability is under- 
standable, but it is not a substitute for evidence of record.! 

Even assuming arguendo that ITA may adopt any allocation peri- 
od which it determines to be “reasonable,” it is unclear from the re- 
cord why ITA believes that the IRS depreciation schedule for re- 
placeable physical assets? is a reasonably accurate indicator of eco- 
nomic reality in the light of plaintiffs’ verified financial records.* 
Although ITA states that it believes that the IRS tables are an ac- 
curate reflection of economic reality, ITA fails to explain in its re- 
mand determination why it believes this to be so. ITA only made a 
general statement that it would not expect industry specific infor- 
mation to differ from country to country. Remand Determination at 
5. 

If ITA wishes to apply information gleaned from public docu- 
ments it may do so, as long as it relates such information to the 
facts of the case before it. ITA’s “methodology” need not be the 
“most reasonable” in order to be upheld by this court, but it must 
nonetheless “reasonably [and] accurately reflect factual information 
in the administrative record.” See British Steel Corp. v. United 
States, 10 CIT 224, 632 F. Supp 59, 68 (1986) (finding arbitrary 
ITA’s use of an allocation period for valuing equity infusions not 
utilized for capital asset purchases, based on the average useful life 
of capital assets in U.S. companies.) (quoting Alhambra Foundry v. 
United States, 9 CIT 632, 636 F. Supp. 402, 408 (1985) (see British 
Steel Corp. v. United States, Slip Op 88-76 (June 13, 1988) for fur- 
ther procedural history of case.) 

In the present case, there is no evidence in the record demon- 
strating that the basis on which the IRS tables are calculated 
makes the data therein suitable for use with regard to this produc- 
er. For that matter, there is no information of record as to how the 
IRS figure was derived. There is also no evidence of record indicat- 
ing that a statistical table for domestic industries contains data ap- 
plicable to a producer such as Ipsco, which uses a different deprecia- 
tion schedule and is located in another country. Without such evi- 

1rTA claims that the set standard promotes consistency because it allows ITA to treat companies from different 
countries similarly. It promotes administrability because it allows the ITA to collect and analyze information in a 
timely manner. It promotes predictability because it lets parties know the period over which countervailable 
grants and equity infusions will be considered, as well as allowing ITA to advise foreign governments and compa- 
nies what period back in time they must report potentially countervailable practices. 

2The 15 year allocation period is based upon data provided by the U.S. Internal Revenue Service (“IRS”) in the 


1977 Class Life Asset Depreciation Range System (Rev. Proc. 77-10, 1977-1 C.B. 548 (RR-38)). Apparently, prior 
to 1981, IRS based its depreciation tables on certain studies. Those studies are not part of the record in this case. 

3¥or antidumping purposes, ITA has relied on depreciation periods used in a producer’s accounting records 
where the records were not shown to conflict with reality. See, e.g., Monsanto v. United States, Slip Op. 88-137 
(October 14, 1988) at 17. See also Fresh Cut Roses from Colombia; Final Determination of Sales at Less than Fair 
Value, 49 Fed. Reg. 30,765, 30,766 (Aug. 1, 1984); In other areas concerning computation of costs, ITA has fol- 
lowed the same approach and consistently held that “our policy is to use the firm’s expenses as recorded in its 
financial statements as long as those statements are prepared in accordance with the home country’s generally 
accepted accounts principles (GAAP) and do not significantly distort the firm’s financial position or actual costs.” 
Carbon Steel Products from Brazil, 49 Fed. Reg. 28,298, 28,302. See also Hot-Rolled Carbon Steel Plate and Hot- 
Rolled Carbon Steel Sheet from Brazil; Final Determination of Sales at Less than Fair Value, 49 Fed. Reg. 3102, 
3105 (Jan. 25, 1984); Iron Metal Castings from India, Final Determination of Sales at Not Less than Fair Value, 
46 Fed. Reg. 39,869, 39,871 (Aug. 5, 1981). This is not to say that in countervailing duty cases ITA must follow 
this approach. To the contrary, in countervailing duty cases ITA may choose a different approach as long as ITA 
relies on record evidence relating to the producer. That a type of accelerated depreciation may be allowable 
under tax laws, however, does not make accounting records utilizing a different figure unreliable. See discussion 
Ipsco at 624-25, and n.12. 
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dence, there can be no reviewable or sustainable decision. ITA has 
made no attempt to explain the figure it obtained from the IRS ta- 
bles in relation to the facts of this case, so that the result might be 
said to reflect the economic reality of these particular plaintiffs. In- 
stead, ITA assumes that the standards upon which IRS based its de- 
preciation schedule makes the IRS data suitable to the industry at 
issue, no matter where it is located, and no matter what schedule of 
depreciation the company uses. 

ITA’s most persuasive argument, assuming arguendo that the IRS 
data has a rational basis which can be related to this case, is that 
Ipsco did not present solid evidence to refute the fifteen year period. 
This would imply that ITA does not consider company specific ac- 
counting records adequate indicators of useful life for counter- 
vailing duty purposes.‘ The court finds somewhat disingenuous 
ITA’s position that there is flexibility in this area and that Ipsco 
had a useful opportunity to present evidence of actual useful life. 
The entire thrust of the remand determination indicates that this 
would have been a futile act. ITA wants a firm rule. In the past it 
has only applied this rule, and ITA states that it does not want to 
consider company specific or country specific allocation periods. 
Furthermore, ITA is the investigator. For all practical purposes, on- 
ly it can define what constitutes satisfactory evidence of a proper al- 
location period. ITA, however, has given no guidance as to what the 
appropriate evidence might be. It would be inequitable under these 
conditions to rule in favor of ITA, merely because Ipsco has not sat- 
isfied some undefined burden. 

When this court remanded this case with instructions that ITA 
reevaluate its selection of allocation periods, this court indicated 
that ITA was not directed to use the particular period claimed by 
plaintiffs, but that ITA must select a period which is appropriately 
based on the facts of this case. Essentially, ITA rearticulated its 
non-record related reasons for using the 15 year schedule. In doing 
so, it appears that ITA may have confused it’s rulemaking powers 
with its adjudicatory function. 


RULEMAKING VERSUS ADJUDICATION UNDER THE “APA” 


The Administrative Procedures Act (“APA”) distinguishes be- 
tween an agency’s rulemaking powers and its adjudicatory func- 
tions. Under the APA, a rule is the “whole or part of an agency 
statement of general or particular applicability and future effect de- 
signed to implement, interpret, or prescribe law or policy or describ- 
ing the organization, procedure, or practice requirements of an 
agency * * *” 5 U.S.C. 551(4) (1982). ITA has the power to enact 
rules, but when doing so must meet the guidelines of the APA as set 
out in 5 U.S.C. 553 (1982). When engaging in rulemaking, ITA is re- 
quired by section 553 to publish a general notice of proposed 


4 See supra note 3. 
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rulemaking in the federal register; to give interested persons an op- 
portunity to participate in the rulemaking through submissions of 
written data, views or arguments; to address and/or incorporate the 
issues brought forth by the participants; and to adopt a concise gen- 
eral statement of the basis and purpose of the rule. See section 
553(b) & (c). Furthermore § 553(d) requires that an agency allow a 
lapse of at least 30 days between the promulgation of a rule and its 
effective date. 

ITA’s function when acting as an adjudicator differs from its 
function when acting as a rulemaker. When acting as a rulemaker, 
ITA may adopt certain firm rules, or even rules which create pre- 
sumptions, that it may apply across the board. When acting as an 
adjudicator, however, ITA may only apply those rules which it has 
already promulgated. If ITA has not promulgated a regulation 
which resolves a particular issue, ITA must analyze the issue of 
concern on the basis of evidence found in the record. In the present 
case, ITA has taken information contained in public pronounce- 
ments of another agency and has applied it to plaintiffs in the same 
manner as ITA would apply a regulation in an adjudicatory pro- 
ceeding. ITA has not promulgated a regulation regarding allocation 
of subsidy benefits used for the purchase of capital assets that incor- 
porates the IRS tables. If ITA wishes to promulgate a regulation in- 
corporating such tables for allocation purposes or, more likely, cre- 
ating a presumption in favor of such tables, it may be able to do so. 
But if such a regulation is proper, ITA could only apply the regula- 
tion in future proceedings, not in the present case. 

As indicated, ITA claims that it uses the allocation period con- 
tained in the IRS tables for reasons of consistency, administrability, 
and predictability. Although not explicitly stated in such terms, 
ITA suggests that these concerns override APA rulemaking require- 
ments. ITA is incorrect in this assumption. These concerns, taken 
as a whole, may be sufficient to cause ITA to consider rulemaking 
in order to promulgate a “set standard” regarding the issue of allo- 
cation for capital asset purchase subsidies. To attempt to apply a 
rate rule in an adjudicatory proceeding, however, without first hav- 
ing adopted the rule in accordance with APA requirements is con- 
trary to law. ITA may circumvent APA procedures only in specific 
enumerated exceptions, none of which apply in this particular case. 

Nor does precedent support ITA’s position that APA rulemaking 
procedures are not applicable in this case. The Court has consistent- 
ly held that ITA, when using a rule must either first promulgate 
that rule in accordance with APA rulemaking requirements, or al- 
ternatively, tailor its use of the rule to the specific facts of the case 
before it. See Carlisle Tire & Rubber Co. v. United States, 10 CIT 
301, 634 F. Supp. 419, (1986); British Steel Corp v. United States, 10 
CIT 224, 632 F. Supp 59 (1986); Saudi Iron and Steel Co. v. United 
States, 12 CIT ——, 686 F. Supp. 914 (1988). In Carlisle Tire & Rub- 
ber Co. for instance, the court held that ITA could not use a “set 
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rule” stipulating that a dumping margin of .5 percent or less was de 
minimis unless ITA had first promulgated such a rule in accor- 
dance with APA requirements. Despite this, however, the court fur- 
ther held that “[e]ven though there is no ‘rule’ that margins less 
than .5 percent are de minimis, [ITA] may find that margins of ap- 
proximately .45 percent are de minimis in this investigation. To do 
this [however, ITA] must explain the basis for its decision.” 634 F. 
Supp. at 423 (citations omitted.) This approach was upheld in Wash- 
ington Red Raspberry Comm’n v. United States, No. 88-10, 88-1107 
(Fed. Cir. Oct. 13, 1988), by the Court of Appeals for the Federal Cir- 
cuit when it “affirm[ed] the Court of International Trade’s decision 
sustaining the ITA’s application of the de minimis rule if we deter- 
mine both that the record contains substantial evidence supporting 
the ITA’s calculation of the dumping margin and that the record 
contains substantial evidence supporting the ITA’s basis for its ap- 
plication of the de minimis rule.” Id. at 12. In the present case, 
there is no evidence in the record which supports ITA’s decision to 
apply a 15 year allocation period to the plaintiffs in this case. 


CoNCLUSION 


ITA is not barred from using generally published information, 
particularly if company specific information is not obtainable. ITA 
may use generally available public information, such as IRS tables, 
if it makes that information part of the record, provides evidence of 
the relationship of that information to the case at hand, and if it ap- 
plies such public information in a manner that conforms with the 
facts relevant to the specific parties before it. In the present case, 
ITA calculated plaintiffs allocation schedule based upon a figure 
which ITA obtained from the IRS tables. ITA did not attempt, how- 
ever, to tie the data from the tables to plaintiffs’ business. ITA has 
neither demonstrated why its chosen 15 year allocation period is 
suitable to plaintiffs, nor explained how that period reflects the eco- 
nomic and commercial reality of benefits to plaintiffs’ company. 
ITA has twice failed to provide an adequate reason, based on the re- 
cord, as to why the allocation period used by plaintiffs in their regu- 
lar accounting procedures is not appropriate, or to point to evidence 
of record as to why the 15 year period is appropriate. Therefore, the 
court must assume that such information does not exist in the re- 
cord.5 As the court is uncertain as to what type of investigation or 
data ITA would have found satisfactory had it realized at the outset 
that it may not simply apply IRS tables, ITA may open the record 
to obtain data from Ipsco as to an appropriate allocation period. 
ITA must also define some standards so that Ipsco will know what 
type of information is sought. Alternatively, if ITA finds the data 
provided by Ipsco previously to be sufficient ITA may construct a 


othe court has found no such information, but recognizes that some items of information are more obscure 
than others. 
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figure from Ipsco’s verified accounting records to use as an alloca- 
tion period. 

Accordingly, the court finds that ITA’s determination after re- 
mand that the 15 year period listed in the IRS tables appropriately 
reflects the commercial and competitive benefits of the subsidy 
which plaintiffs received, is not supported by substantial evidence 
on the record, nor is it in accordance with law. Consistent with the 
foregoing, ITA is directed to calculate an allocation period which 
will accurately reflect the commercial and competitive benefit re- 
ceived by the plaintiffs in this case. 
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